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CONCEALMENT OF ACCIDENT 
By Fred. S. Knight 


The provision of the New Jersey Financial Responsibility Act for 
absolute liability of any insurer under a motor vehicle liability policy when- 
ever loss or damage covered by the policy occurs will not prevent the can- 
cellation of the policy by the insurer where such policy was procured by the 
fraudulent concealment of the fact that the accident had happened before 

.the application for the policy was made. Such in effect was the decision 
of the New Jersey Court of Errors and Appeals in Continental Casualty 
Co. v. Lanzisero, 181 Atlantic 170, 86 Insurance Law Journal 634. 


Complainant Continental Casualty Company brought suit seeking can- 
cellation of a policy issued by it insuring one Lanzisero against loss for 
damages for bodily injury suffered by any person by reason of his owner- 
ship or use of a certain autotruck. The policy bore date October 25, 1933 
and the period of insurance therein described was from October 24, 1933 
to October 24, 1934, commencing and ending at 12:01 a. m. There was 
evidence that the truck described i in the policy was involved in an accident 
about 3:30 p. m. on October 24, 1933 and that the infant defendant Helen 
Anzovino was seriously injured in the accident. ‘There was also evidence 
that the assured, Lanzisero, learned of the accident a few hours after its 
occurrence and hastened to the office of his friend Kravetz, who conducted 
a collection agency and did an insurance business, and induced Kravetz 
to call complainant insurer’s agent on the telephone and request insurance 
on the truck. No mention of the accident was made by Kravetz in his 
conversation with the complainant’s agent.. The agent immediately issued 
a binder and on the following day the policy itself was issued and delivered 
to Kravetz without notice to the insurer or its agent of the accident. 

In sustaining the decree of the Court of Chancery in favor of the 
complainant insurer the Court of Errors and Appeals of New Jersey 
pointed out that section 10 of the New Jérsey Financial Responsibility Act 
purported to make the liability of an insurer absolute when loss or damage 
covered by the policy occurred, but that in the case under review the loss 
or damage occurred at a time when there was no policy in existence or 
even contemplated. The court stated that while an insurer may assume a 
risk to commence previous to the date of the policy and will be liable for a 
loss occurring before the actual policy date, this is so only in case there is 





no fraud or concealment of the loss by the insured. It was further hela 
that the statute bans cancellation or annullment of a policy by agreement 
between insurer and insured after the insurer has become responsible for 
loss or damage under it, which indicated that at the moment the loss 


occurred there must have been a policy in existence covering the loss or 
damage. 


PRIZE FIGHT—ACCIDENTAL MEANS . 


In American National Insurance Co. v. Chappelear, 181 South Eastern 
808; 86 Insurance Law Journal 467, the Court of Appeals of Georgia 
recently rendered an interesting opinion to the effect that death as the 
result of a blow upon the head in the course of a prize fight, which blow 
was of the character usually delivered in such a match, is not caused by 
accidental means within the double indemnity provision of a life insurance 
policy. 

Annist Elizabeth Chappelear brought suit as beneficiary to recover 
double indemnity under a policy issued on the life of her brother, James N. 
McDonald. The policy contained a provision for double indemnity where 
the insured “has sustained bodily injury, solely through external, violent, 
and accidental means, * * * resulting in the death of the insured.” 
On the trial the testimony of the man who opposed the insured in the prize 
ring was to the effect that they were fighting that night in a prize fight and 
that he hardly knew the insured and did not have any malice in his heart 
toward him. He stated however that the blow which he struck the insured 
was not accidental as he intended to hit the insured but that he did not 
intend to kill him when he hit him. He further testified that under the 
rules of boxing a blow anywhere above the waist except right back of the 
neck was permissible and that he hit the insured under the ear, left side. 

On appeal from the judgment in favor of the plaintiff beneficiary, the 
Court of Appeals of Georgia stated that under the provisions of the policy 
double indemnity was payable only when the act which caused the injury 
which resulted in death of the insured was external, violent and accidental 
and that such an act was accidental when it was unforeseen, unexpected 
or unusual. The court further stated that if the blow which caused the 
insured’s injury was unforeseen, unexpected or unusual, it was an “acci- 
dental means” causing the injury within the meaning of the policy, but that 
if the blow was not unforeseen, not unexpected, or not unusual it was not 
an “accidental means.” The court further held that where the blow is 
regular and in accordance with the rules of the game it necessarily must 
have been foreseen, must have been expected and was usual. 
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FLOYD v. MISSOURI STATE LIFE INS. CO. et al. (two cases). Nos. 7828, 7829. 
District Court, D. Mississippi, Jackson Division. Sept. 12, 1935. 
11 Federal Supplement 1001. 
1. INSURANCE. / 

In action to recover double liability under accident clause of life policy, evidence 
whether insured was shot in self-defense held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

In action to recover double liability under accident clause of life policy, whether 
insured was trespassing when he was shot held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3. INSURANCE. 

In action to recover double liability under accident clause of life policy evi- 
dence that insured was carrying concealed deadly weapon when he was shot held 
for jury (Code. Miss. 1930, § 853 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Actions at law by Cuell Floyd, by guardian, and by Mary Ellis Floyd, by guar- 
dian, against the Missouri State Life Insurance Company and another. On defend- 
ants’ motion for new trial after verdict and judgment for the plaintiffs. 

Motion overruled. 

Howie & Howie, of Jackson, Miss., for the Floyds. 

Wells, Wells & Lipscomb, of Jackson, Miss., for the Insurance Companies. 

HoumEs, District Judge. 

These two actions at law involving the provisions of two life insurance policies, 
identical in language so far as the issues herein are concerned, were consolidated for 
the purpose of trial. After a verdict and judgment were rendered in favor of the 
plaintiffs, the defendants presented motions for a new trial, which were argued 
together and have been elaborately briefed. The plaintiffs are daughters of the 
insured, C. N. Floyd, who died as the result of a gunshot wound while the policies 
were in full force and effect. Each policy contained a provision for double liability 
upon due proof that the death of the insured resulted “in consequence of bodily 
injury effected solely through violent, external, and accidental means.” That 
the cause of death was violent and external is undisputed, but defendants deny 
that it was accidental. They insist that there was no issue to be submitted to 
the jury as to the accidental character of the death, claiming: (a) That the insured 
was in the act of committing a deadly assault upon Dave Gray, when he was 
shot and killed by the latter, who acted in self-defense; (b) that the insured at 
such time and place was in the act of committing an aggravated trespass when 
he met his death; and (c) that the insured was violating the law in carrying con- 


cealed upon his person a deadly weapon when, as a result thereof, death overtook 
him at the hands of Gray. 


|1] There was only one eyewitness to the actual facts which occurred at the time 
Floyd was killed. This was the aforesaid Gray, who was then under indictment for 
the murder of the insured. His testimony made out a case of self-defense. The 
contention of the defendant is that this uncontradicted testimony overcame the prima 
facie case of the plaintiffs, and, because there was no other eyewitness, the court 
should have given a peremptory instruction to the jury to return a verdict for the 
defendants. I do not take this view of the case. Other witnesses were called who 
testified to facts and circumstances which warranted the jury in rejecting the testi- 
mony of Gray, in whole or in part. 


From their verdict it is fair to conclude that the jury believed the facts to be as 
alleged by the plaintiffs. The findings involved in this verdict are not subject to 
just criticism. They were well warranted by the wounds in the back of the deceased, 
“dumb mouths” that speak in trumpet tones of the manner of his taking off; by the 
position of the dead body, when first found, hanging head downward over the back 
end of the wagon; by the rebuttal testimony of the plaintiffs that the deceased was 
unarmed; by the distance of some forty or fifty feet between the principal parties 
at the time of the shooting; by the inherent weaknesses and contradictions in Gray’s 
testimony; and by his vital interest in the case against him which necessarily would 
be determined upon the same salient facts at issue. 
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In the case of Mutual Life Ins. Co. of New York v. Sargent (C. C. A. 5) 51 
F.(2d) 4, 5, the court said: 

“That death is none the less accidental, within the terms of a policy like the one 
in suit, because of the fact that it results from the intentional act of another, if the 
insured is innocent of aggression or wrongdoing, or even if he is the aggressor, if 
he could not reasonably anticipate bodily injury resulting in death to himself at the 
hands of another. * * * If, however, defendant makes proof that the death 
occurred as the result of an affray or an encounter, then it is incumbent upon the 
deceased to take the initiative again and show by other evidence that the death was 
accidental. * * * And this can be accomplished by showing that the insured was 
not the aggressor or if he was the aggressor, that he could not in the circumstances 
reasonably have anticipated that he would be killed. * * * In each case if there 
is any issue of fact as to how the matter occurred, and as to what ought to have 
reasonably been expected as likely to ensue, the matter is for the jury. * * * 

“It is also true, however, that where there are facts and circumstances or the 
testimony of witnesses which furnish contradiction, or where, as here, the testi- 
mony cannot be controverted because it relates to statements by or transactions 
with a decedent, whose lips are sealed by death, it is for the jury to judge the truth 
of the testimony, and to say whether the statements attributed to the deceased were 
in fact made by him.” 

In Aitna Life Ins. Co. v. Hagemyer (C. C. A. 5) 53 F.(2d) 636, 637, certiorari 
denied 285 U. S. 542, 52 S. Ct.°314, 76 L. Ed. 934, the only eyewitness to the killing 
was the slayer, whose version was that he shot only in self-defense. A peremptory 
instruction was denied. The Court of Appeals held that the jury had the right to 
examine the testimony in the light both of Page’s interest in exculpating himself 
from blame and of the discrediting and contradictory circumstances which the evi 
dence afforded, and to reject it in whole or in part as to them seemed proper. It 
further said: “We have had recent occasion to fully consider the law of this kind 
of case. In the Sargent Case, we have discuseed at some length the questions raised 
here as to what constitutes prima facie proof, and as to the existence of a jury issue 
upon the truth of testimony uncontradicted by direct evidence, where there is the 
fact of interest, or there are circumstances in the record which tend to discredit it. 
In further extension of our views, we refer to that case. The judgment is affirmed.” 


[2] Another contention made by the defendants was that Floyd was committing 
a trespass at the time of his death. This brings into question the correlative rights 
and duties of landlord and tenant, under local law; Gray being a share cropper 
upon the land of Floyd. It is urged by the plaintiffs that Gray’s contract was void 
ab initio; but I pass that contention by, because, granting for the sake of argument 
that Gray had a valid lease, the jury were warranted in finding that the lease was 
terminated and that Floyd had a right to go upon the property at any time and was 
not a trespasser. He made no attempt to eject Gray by force, and it was not for 
the court to say that Floyd had no right to store tools and farming implements in 
the little outhouse nearby. This was a matter peculiarly for the determination of 
the jury, which was composed mostly of farmers, who evidently knew what custom 
prevailed in the neighborhood, and whether or not the landlord has a right to go 
upon such premises for the purpose of preserving his own property. Dave Gray 
testified that he was not using the little house for any purpose other than storing 
few empty jars, and that it had been used in prior years for placing tools hain 
But even if Floyd had no right to store the farming implements as he was attempting 
to do, he was committing merely a simple trespass from which he reasonably should 
not have anticipated bodily injury resulting in death. 

[3] The third contention is that Floyd was carrying a concealed deadly weapon, 
in violation of law, at the time of his death. This defense is ineffective for several 
reasons: First, carrying a pistol concealed is not necessarily a violation of the 
Mississippi statute (Code Miss. 1930, § 853 et seq.). The deceased had the right to 
carry it concealed under certain circumstances. Baker v. Supreme Lodge, K. P., 103 
Miss. 374, 60 So. 333, Ann. Cas. 1915B, 547. In the second place, the jury having 
rejected Gray’s testimony as to the overt act, the fact that the pistol was concealed 
on Floyd's person was not the cause of his death. It had no causal relation to his 
death, if, as the jury may have found, he never attempted to use it or made ally 
overt act in connection with it. In the third place, the jury may have taken the 
view that the pistol was not on his person but in the pocket of the car, as testified to 
by Cuell Floyd. 
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No complaint of error is made in the briefs as to any specific proposition of 
law in the instructions given to the jury by the court, but I have re-examined the 
charge and think it was as favorable to the defendant as could fairly be asked. On 
the whole, the verdict and judgment seem to me to be correct, and the motion for a 
new trial will be overruled. 


DEAKTER v. MUTUAL LIFE INS. CO. No. 8055. 
District Court, W. D. Pennsylvania. June 3, 1935. 
12 Federal Supplement 182. 
1. INSURANCE. 


In action on policy to recover total and permanent disability benefits, conflicting 
testimony as to whether insured’s hernia was totally and permanently disabling held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

In action on policy to recover total and permanent disability benefits, court 
properly instructed that fact that insured did some work after becoming disabled 
did not entirely preclude claim of total disability; that insured might possibly have 
worked when unable to do so, or at risk of endangering his life and health; but 
that, if work done was such as conclusively to negative total and permanent dis- 
ability, there could be no recovery. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

4. INSURANCE. 

Insured cannot recover “total and permanent disability” benefits where disability 
can be removed by simple operation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

\t Law. Action by Nathan Deakter against the Mutual Life Insurance Com- 
pany. Verdict for defendant. On plaintiff's motion for a new trial. 

Motion denied. 

\braham Gratz, of Pittsburgh, Pa., for plaintiff. 

William H. Eckert and Smith, Buchanan, Scott & Gordon, all of Pittsburgh, Pa., 
for defendant. 

ScHOONMAKER, District Judge. 

This is an action on an insurance policy to recover total and permanent disability 
benefits. The trial resulted in a verdict for the defendant. The plaintiff has moved 
for a new trial, alleging error on the part of the court, urging, first, that the verdict 
is contrary to law; that the court erred in permitting the defendant to cross-examine 
the plaintiff's doctor as to whether or not the disability could be removed by an 
operation; that the court erred in admitting evidence as to the work-activities after 
suit brought, and not affirming specifically the plaintiff’s points. 

|1, 2] We have carefully reviewed the testimony in this case and conclude there 
was no error. The disability complained of was hernia. There was a sharp dispute 
in the testimony as to the disability of the plaintiff. It therefore was a question for 
the jury to determine whether or not the hernia which was the only disability that 
the plaintiff complained of was totally and permanently disabling. This issue, we 
think, was properly left to the jury. We could not on the evidence, give binding 
instructions for either party. Next, concerning the cross-examination of Dr. Feld- 
man, a witness for the plaintiff, as to whether this hernia could be removed by a 
simple operation, we think that cross-examination was proper as bearing on the per- 
manency of the hernia and as testing the doctor’s opinion of such permanency. At 
any rate, the plaintiff made no objection at the time of the trial to the cross-examina- 
tion of this physician on this subject. As to the alleged error in failure to affirm 
plaintiff's points specifically, we see nothing in that. 

[3] We believe we fully covered the law by general charge, and properly sub- 
mitted this case to the jury. There is only one question for the jury to decide, and 
that question is: Is the plaintiff totally and permanently disabled, so that he cannot 
continuously follow a gainful occupation? We told the jury that the fact that he 
did some work after the disability did not entirely preclude the claim of total dis- 
ability; he might possibly have worked when he was unable to do so, or at the risk 
ot endangering his life and health; but that, however, if the work done was such as 
conclusively to negative the total and permanent disability, there could be no recovery. 

We think these instructions adequately covered the case. Lumbra v. United 
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States, 290 U. S. 551, 559, 54 S. Ct. 272, 78 L. Ed. 492, is authority for that propo- 
sition. 

[4] We also instructed the jury that if a simple operation could remove the dis- 
ability, there could be no recovery. Witnesses offered by the defendant so testified, 
and said that even with the use of a brace, the plaintiff might have continuously fol- 
lowed his usual occupation with the hernia in its present condition. 

The law on this subject is plain and supported by abundant authority: Finkel- 
stein vy. Metropolitan Life Insurance Co., 152 Misc. 439, 273 N. Y. S. 629; Sun Coal 
Co. v. Wilson, 147 Tenn. 118, 121, 245 S. W. 547; Strong v. Iron & Metal Co., 109 
Kan. 117, 198 P. 182, 18 A. L. R. 415; Schiller v. B. & O. R. Co., 137 Md. 235, 112 
A. 272; Equitable Life Assurance Society v. Singletary (C. C. A.) 71 F.(2d) 409; 
Leitzell v. D. L. & W. R. Co., 232 Pa. 475, 81 A. 543, 48 L. R. A. (N. S.) 114; 
McCaffrey v. Schwartz, 285 Pa. 561, 132 A. 810; Cody v. John Hancock Mutual Life 
Insurance Co., 111 W. Va. 518, 163 S. E. 4, 86 A. L. R. 354. 

The motion for a new trial will be denied. 


FIRST TRUST CO. OF ST. PAUL et al. v. KANSAS CITY LIFE INS. Co. 
No. 10276. 
Circuit Court of Appeals, Eighth Circuit. Aug. 22, 1935. 
79 Federal Reporter (2d) 48. 
1. INSURANCE. 

Portion of insurance application containing questions, answers, and signature 
of insured held separable from remainder of application in determining applicability 
of Minnesota statute requiring form of life policy to be approved by Insurance 
Commissioner as condition of its issuance (Mason’s Minn. St. 1927, § 3408). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

2. INSURANCE. 

Under Minnesota law, word “policy,” as applied to insurance, may be an ambigu- 
ous term and may mean entire contract between parties, or it may mean that part of 
the contract excluding attached papers which define none of the terms of insurance 
(Mason’s Minn. St. 1927, § 3402). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

3. INSURANCE. 

Normal function of insurance application is as a proposal to enter into an 
insurance contract with the setting forth of information thought material by insurer 
to enable it to determine desirability of making such contract. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

4. INSURANCE. 

Minnesota statute requiring form of life policy to be approved by Insurance 
Commissioner as condition of its issuance held not to apply to portion of application 
containing questions, answers, and signature of insured; hence such portion of 
application was properly admitted in suit on policy, notwithstanding application had 
not been submitted for approval of commissioner by insurer (Mason’s Minn. St. 
1927, § 3408). 

(For other cases, see Insurance, Dec. Dig. §§ 1331], 650.) 

10. INSURANCE. 

Insured, under evidence showing that he was man of relatively large business 
affairs and must have known purpose of insurer in questioning him, upon application 
for insurance, as to his health, and that he had spent some time at clinic for diabetic 
treatment a few months before making application, held to have willfully made false 
statement, on application, that his health was good, for purpose of deceiving insurer 
and procuring a policy (Mason’s Minn. St. 1927, § 3402). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

11. INSURANCE. 

Where insured in application intentionally stated his health as good, and omitted 
reference to diabetic ailment, policy might be avoided on ground of false state- 
ment by insured about a material matter (Mason’s Minn. St. 1927, § 3402) 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

13. INSURANCE. 

In action on life policy, that evidence that insured made statements in applica- 
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tion rested entirely upon testimony of survivor to transaction with a decedent held 
not to require submission to jury of question whether insured made statements, 
where statements were contained in different parts of application and both parts 
were signed by insured and attached to policy delivered to him and upon which 
action was based (Mason’s Minn. St. 1927, §§ 3402, 3408). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

\ppeal from the District Court of the United States for the District of Minne- 
sota; Joseph W. Molyneaux, Judge. 

\ction by the First Trust Company of St. Paul and others, executors, etc., 
against the Kansas City Life Insurance Company. Judgment for*defendant, and 
plaintiffs appeal. 

\ffirmed. 

Samuel Lipschultz, of St. Paul, Minn. (Harry Weiss, of St. Paul, Minn., on the 
brief), for appellants. 

George D. McClintock, of Minneapolis, Minn. (George Hoke, Chester A. Marr, 
and Cobb, Hoke, Benson, Krause & Faegre, all of Minneapolis, Minn., on the brief), 
for appellee. 

Before Stone and Faris, Circuit Judges, and Ragon, District Judge. 

Stone, Circuit Judge. 

\ppellants, as executors of Clarence E. Bergman, brought an action against 
appellee to recover on a policy insuring the life of Bergman. At the close of all the 
testimony the trial court directed a verdict for defendant. This is an appeal from 
the judgment entered on that verdict. 

The defense to the action was that the policy was issued upon an application 

insurance which contained certain pleaded willfully false statements as to the 
health and medical treatment of insured. The issues here have to do with the admis- 
sion of evidence except as to the matter treated last hereinafter. 

I. The Application. 

|1] Appellants contend that the court wrongfully admitted the original applica- 
tion and a photographic copy thereof attached to the policy. The basis of this con- 
tention is that the — was a part of the policy within the meaning of a state 

tatute requiring the “form of policy” to be filed with and approved by the Commis- 
sioner of Insurance before contracts of insurance could be written in the state and 
that this form of application had not been so filed. The state statute is as follows: 
“No policy of life insurance shall be issued or delivered in this state, or be issued 
by a life insurance company organized under the laws of this state, until the form 
of the same has been filed with the insurance commissioner: and after the insur- 
ance Commissioner shall have notified any company of his disapproval of any form, 
t shall be unlawful for such company to issue any policy in the form so disap- 
proved. The commissioner’s action shall be subject to review by any court of 
mpetent jurisdiction.” Mason’s Minn. St. 1927, § 3408. 
mi . is undisputed that no form of application had been so filed with the commis- 
r by appellee although a form of policy had been. The application in question 
ined not only questions _ answers as to the family history, physical condi- 
ion, and habits of the insured, but also other provisions affecting the terms of the 
possible contract betw een the parties. When the application was offered in evidence 
and objection covering the above contention was made, the court ruled that the 
portion of the application containing the questions and answers and the signature of 
the insured were admissible and that the other portions were not admissible. Appel- 
lant complains of the admission of those parts of the application consisting of the 
questions, answers, and signature. 

ppellants contend that the application is one document and indivisible; that the 
entire form was one which should have been filed under, the statute; and that if 
any portion of the application is invalid because not filed, the entire instrument is 
affected hy this vice and must be nullified. 

That a document affecting a life insurance contract, which document contains 
both matter coming within this statute and matter not coming within it, admits of a 
judicial segregation of the good portion from the bad has been determined by the 
Supreme Court of Minnesota on a construction of the above section of the statute 
in Coughlin v. Reliance Life Ins. Co., 161 Minn. 446, 453, 201 N. W. 920. That case 
involved a premium note which contained provisions affecting terms of the contract 
which terms were no part of the policy form filed with the commissioner. The 
court there determined that the provisions in the note which affected the terms of 
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the policy were invalid, but that they were separable from those terms applying only 
to the note and sustained the note. This case would seem to be direct authority to 
the effect that where the two portions of the document are capable of proper sepa- 
ration such can be accomplished within the terms of the statute. Such separation 
can he properly accomplished in the application before us. The part of the applica- 
tion containing the questions, answers, and signature of insured can be completely 
and effectively segregated from the remainder of the application without legal 
damage. The trial court was right in determining that this separation could be 
made. The question remains whether the portion of the application admitted by the 
court should have been filed under the statute. 


{2] The word “policy” as applied to insurance may be an ambiguous term. It 
may mean the entire contract between the parties, or it may mean that part of the 
contract excluding attached papers which define none of the terms of insurance. 
The statutes of Minnesota recognize this distinction. In section 3402, Mason’s Minn. 
St. 1927, which sets forth provisions which must be included in every policy, is a 
requirement that “a provision that all statements made by the insured shall, in the 
absence of fraud, be deemed representations and not warranties, and that no such 
_ itement shall avoid the policy unless it is contained in a written application and 

1 copy of such application shall be endorsed upon or attached to the policy when 
ound” The just-quoted provision makes a distinction between the policy and the 
application and requires a copy of the application to be indorsed upon or attached 
to the policy. With this statutory recognized distinction in mind it would seem clear 
that section 3408, requiring filing and approval of the form of “policy”, was not 
intended to include the form of application, at least in so far as that application 
maintained its true character as such. The practical reasons for such are not diffi- 
cult to discover. A policy of insurance is supposed to contain a statement of the 
rights and obligations of each of the parties thereto. Having this character and 
cousidering the advantage of insurers in defining such rights and obligations and 
further considering the important place in modern society of life insurance it might 
well be that the state would want to protect the policyholders from unfair conditions 
in policies by requiring the form thereof to meet the approval of a public official. 

[3, 4] The application occupies an entirely different place in the transaction. It 
is one among other antecedent dealings between the insurer and the insured which 
may ultimately result in the making of a contract of insurance, which contract is the 
policy itself. Its normal and true function is as a proposal to enter into an insur- 
ance contract with the setting forth of information thought material by the insurer 
to enable it to determine the desirability of making such a contract. That such is 
the character of an application for insurance has been directly declared by the 
Minnesota Supreme Court [Schwartz v. Germania Life Ins. Co., 18 Minn. 448, 455 
(Gil. 404); Heiman v. Phoenix Mut. Life Ins. Co., 17 Minn. 153, 157 (Gil. 127), 10 
Am. Rep. 154], by this court [McNicol v. N. Y. Life Ins. Co., 149 F. 141, 143; 
Travis v. Nederland Life Ins. Co., 104 F. 486, 488], and by other federal and state 
courts [Mutual Life Ins. Co. of N. Y. v. Hilton-Green, 202 F. 113 (C. C. A. 5) 
Miller v. Northwestern Mut. Life Ins. Co., 111 F. 465, 468 (C. C. A. 4): Witten 
vy. Beacon Life Ass’n, 225 Mo. App. 110, 33 S.W.(2d) 989, 991, and see Brancato 
v. National Reserve Life Ins. Co., 35 F.(2d) 612 (C. C. A. 8); Steinle v. N. Y. 
Life Ins. Co., 81 F. 489 (C. C. A. 5)]. While there are good reasons for a state 
control of the terms and conditions of an insurance contract, yet the entrance into 
such contract is an entirely voluntary matter. Whether an insurer will enter such a 
contract with a particular person depends upon a situation which must appear satis- 
factory to the insurer. Naturally, the situation in every instance must be developed 
by such information as seems to the particular insurer to be necessary or useful. 
Not only is this self-evident, but the statutes of Minnesota directly recognize this 
situation in section 3396, which applies to statements made in an application “without 
previous medical examination.” The application is one of the customary methods 
of acquiring desirable information from the insured himself in respect to matters 
deemed important by the insurer and concerning which the insured would have 
knowledge. When this character of the usual and true application is considered, 
very good reasons are found why the state should have little interest in limiting or 
regulating true applications although abundant reasons can be found for regulation 
of the rights and obligations of the contract into which the parties may enter. In 
this situation, the section of the statute here involved should be construed as not 
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including such parts of an application as are confined to the acquirement of informa- 
tion upon which the insurer is to determine the desirability of the contract. 
II. Testimony of the Dietitian and the Nurse. 

A part of the application for this insurance is dated August 10, 1932, and therein 
the insured stated that he was then “in good health and free from every disease 
and infirmity.” Another part of the application contained declarations made to the 
medical examiner of insurer, was signed by the insured, and dated September 27, 
1932. This contained his statement, in effect, that except for a skin infection he had 
not consulted or been treated by any physician for any ailment or disease. In sup- 
port of its proof of actual fraud, appellee placed several witnesses on the stand for 
the purpose of showing that insured had been treated for diabetes at the Mayo Clinic 
at various times during 1932 and before his application was sent to the company. 
\mong these witnesses was Dr. Pollock, who testified from the Clinic records that 
insured was there on the 23d of Mareh, the 5th of April, 5th of May, 14th of June, 
Kh of August, 30th of August, all in 1932. An objection to a question asking the 
diagnosis made as to the insured was sustained, beyond permitting the witness to 
state that a diagnosis had been made and that at that time the insured had a disease. 
\n offer to prove by this witness what the disease was was excluded. 

Appellee also introduced the testimony of a dietitian and of a professional nurse, 
both employed at the Kohler Hospital, which was one of the institutions appar- 
ently not owned by the Mayo Clinic but where its patients were treated under 
instructions given by physicians belonging to the Clinic. The dietitian testified that 
she carried out the instructions of the Mayo Clinic physicians in regard to diet and 
in 1932 was taking care of diabetic patients. She testified that in 1932 insured was a 
member of her “diabetic class” and, as such, his diet was regulated under her super- 
vision and insulin was given to him from one to three times a day during the time 
he was under her charge. Also, she testified that insured had consulted with her 
concerning his diet. This treatment was from March 28, 1932, to April 5, 1932. The 
nurse testified that, during this same period, she was working in the diabetic kitchen 
at the hospital; it being her duty to help with the preparation of specific foods for 
diabetics and to give insulin to such patients. During that period she administered 
insulin to the insured two or three times a day. She identified a record made by 
her showing the amounts of insulin so administered. 

|5, 6] This evidence of the dietitian and of the nurse is objected to as privileged 
under the state statute (Mason’s Minn. St. 1927, § 9814, subd. 4) which reads as 
tollows: “A licensed physician or surgeon shall not, without the consent of his 
patient, be allowed to disclose any information or any opinion based thereon which 
he acquired in attending the patient in a professional capacity and which was neces- 
sary to enable him to act in that capacity.” 

At common law, communications between physician and patient were not priv- 
ileged. O’Brien v. General A., F. & L. Assur. Corp., 42 F.(2d) 48, 51 (C. C. A. 8); 
Culver v. Union Pac. R. Co., 112 Neb. 441, 199 N. W. 794, 796; Myers v. State, 192 
Ind. 592, 137 N. E. 547, 549, 550, 24 A. L. R. 1196. In so far as such privilege 
exists it does so in accordance with statutory requirement and the statute involved 
is that of the state where the action is tried (Conn. Mut. L. Ins. Co. v. Union Trust 
Co., 112 U. S. 250, 253-256, 5 S. Ct. 119, 28 L. Ed. 708: Mutual Benefit L. Ins. Co. v. 
Robison, 58 F. 723, 730-732, 22 L. R. A. 325 [C. C. A. 8])—in this instance the above 
section of the Minnesota statutes. 


[7, 8] This section, by its language, confines the privilege to “a licensed physician 
or surgeon” and does not expressly include nurses or others who administer treat- 
ment under direction of such physician or surgeon. The contention of appellants 
is that the statute should be construed to include such persons in order to give it full 
effect to protect the privilege intended by the statute. We are thus asked to con- 
strue the legislative intent as including not only the specific persons designated in the 
Statute but also those so associated with them in regard to the privileged matter as 
to give them at least some knowledge of the ailment under treatment. If the ques- 
tion, as thus presented by appellants, were all there were to the matter, there would 
be considerable force in this contention and statutes of other states upon this same 
subject have been held to cover nurses, at least in so far as their knowledge was 
gained from the physician or while attending in the immediate presence of the 
physician (Culver v. Union Pac. Ry. Co., 112 Neb. 441, 199 N. W. 794; Meyer v. 
Russell, 55 N. D. 546, 214 N. W. 857, and Miss. Power & Light Co. v. Jordan, 164 
Miss. 174, 143 So. 483), although there is some authority to the contrary (Wills v. 
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Nat. Life & Accident Ins. Co., 28 Ohio App. 497, 162 N. E. 822, 824). But this sub- 
section of this statute is a part of a section generally treating of “competency oi 
witnesses” and must be construed as affected by other provisions of the section. 
This section (section 9814) reads: “Every person of sufficient understanding, includ- 
ing a party, may testify in any action or proceeding, civil or criminal, in court or 
before any person who has authority to receive evidence, except as follows,” which 
is followed by six subdivisions relating to different matters. The first subdivision 
deals with husband and wife and names them alone. The third subdivision 
(amended by Laws 1931, c. 206, § 1) deals with clergymen and names them alone. 
The fourth subdivision (the one here involved) deals with licensed physician or 
surgeon and names them alone. The fifth subdivision deals with a public officer 
and names him alone. The sixth subdivision has to do with persons incapacitated 
by insanity, intoxication, or otherwise. The second subdivision deals with attor- 
neys, but is not confined to them alone, containing the language “nor can any 
employee of such attorney be examined as to such communication or advice, without 
the client’s consent.” Consideration of this entire section, which was enacted as a 
whole, reveals that persons are to be witnesses in all cases except as therein set forth. 
Among these exceptions are five where the exception is based upon a privileged rela- 
tion. In all of these except that dealing with attorneys the privilege is definitely) 
limited to husband and wife, clergymen and parishioner, physician and surgeon and 
patient, and public officer; while as to attorney and client, it is specifically stated 
that the privilege shall be extended to cover “any employee”. It is significant that 
subdivision 2 (as to attorney and client) is the only one in which there is an exten- 
sion of the privilege to those outside the privileged relation who might normally 
acquire knowledge in connection therewith, and also it is significant that as to physi 
cians and surgeons there is no such extension to similar persons such as nurses. 
Appellee argues, and it seems with telling force, that when the entire section is con- 
sidered it should not be said that the Legislature overlooked an express extension of 
subdivision four to cover nurses, dietitians, and others connected with the treatment 
of a patient under the supervision of a doctor, or that it intended such an extension 
by the language used. In the only case determined upon a like statutory situation, 
the Circuit Court of Appeals of the Ninth Circuit held it would be judicial legisla- 
tion to er such a provision in the California Code to cover nurses. Southwest 
Metals Co. v. Gomez, 4 F.(2d) 215, 39 A. L. R. 1416. The well-reasoned opinion of 
Judge Rudkin in that case is convincing. Appellants contend that the Gomez : ase 
has been virtually overruled by an expression in Wolfle v. United States, 291 U. 
at page 16, 54 S. Ct. 279, 78 L. Ed. 617; but the expression there used was accion 
merely as an illustr: ition and the case itself involved no such statutory provisions as 
subdivision 2 of this section 8914. In the Wolfle Case the question involved was 
whether the testimony of a stenographer who had taken dictation of a letter from 
a husband to his wife would come within the privileged status. In passing thereon, 
the court made casual observation about the relation of physician and nurse. This 
contention must be ruled against appellants. 

III. Evidence of Medical Director. 

[9-11] Appellants urge error in the admission of testimony by Dr. Baker, 
appellee’s medical director, to the effect that he would have declined the risk had he 
known of assured’s treatment at the Mayo Clinic. The contention is that this was 
the expression of an opinion on an issue which was for the determination of the 
jury.’ Appellee argues that the admissibility of this testimony is not the issue, but 
whether the statements made in the application were intentionally fraudulent. 

As to the inadmissibility of the testimony, appellants rely upon Mack v. Pac. 
Mut. Life Ins. Co., 167 Minn. 53, 208 N. W. 410, and Domico v. Metropolitan Life 
Ins. Co., 191 Minn. 215, 253 N. W. 538. These two cases do not rule the point. In 
the Mack Case the answers in the application, which were urged by the insurer as 
being intentionally fraudulent and material, were as to trivial ailments, and in that 
situation the court held that the intent to deceive was a question for the jury. It 
that connection the court stated (167 Minn, 53, 208 N. W. 410, page 412): “The 
proper practice in the trial of the question, as to whether the insurer would have 
issued the policy had it known the true facts, is to permit the witnesses to disclos¢ 
the facts, and the trier of fact will decide. In this case some of the witnesses were 
asked whether, if they had known the true facts, a policy would have been issued. 
Such question calls for an answer which is the ultimate question of fact to be deter- 
mined by the jury. This practice is not commendable.” This quoted statement 
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hardly goes to the length of holding that it is reversible error to permit testimony of 
this character. 

The Domico Case did not involve this point, although it cited the Mack Case 
upon another issue. Opposed to this statement in the Mack Case, is that by the 
same court (delivered less than a year before the Mack Case) wherein such testi- 
mony was received and acted upon by the Supreme Court without unfavorable com- 
ment. In that case (Flikeid v. N. Y. Life Ins. Co., 163 Minn. 127, 203 N. W. 598, 
599) the court said: “There is testimony in the record, given by officers at the home 
office, to the effect that, had the questions been answered in accordance with the 
foregoing testimony as to the conditions of the insured, and his actions with refer- 
ence thereto, such as Dr. Andrews related, the policy would never have been issued.” 
The same character of testimony was regarded as proper and — rial by this court 


in Mutual Life Ins. Co. v. Hurni Packing Co., 260 F. 641, 


Although the admissibility of this testimony has been aiden the admission 
of it would not constitute reversible error even if it were error because the issue 
here is not one of fact but one of law. That issue of law is whether the evidence 
conclusively established the intentional fraud of the insured in the false statements 
contained in the application. That these statements were false, were material, and 
were intentionally false is clearly and indisputably established by this record. The 
insured was a man of relatively large business affairs and must have known that the 
only purpose of the insurer in acquiring information concerning his history, health, 
and habits was to enable it to determine whether it would issue a policy. It is 
impossible to think that he could forget these treatments which took him away from 
his home and to a clinic, and all of which occurred within a few months and one of 
which the day before the application, and which were continued, even to a visit made 
between the signing of his first application and the medical examination—the latter 
containing one of the false statements. He could not have regarded a diabetic ail- 
ment as so trivial that an insurer would not want to know about it. The only pos- 
ible rational explanation of his conduct is that he willfully made the false state- 

its for the purposes of concealing the facts and of deceiving the insurer so that 

might procure a policy which, if this truth were known, might be refused. In 
his situation of fact the only question is one of law and that is easy of solution. 
The law is that where the insured, in his application, intentionally makes a false 
statement about a —— matter, the policy may be avoided. Mut. Life Ins. Co. 
. Hilton-Green, 241 U. S. 613, 622, 36 S. Ct. 676, 60 L. Ed. 1202; Mutual Life Ins. 
Co. v. Hurni Packing Co., 260 F. 641 (C. C. A. 8); Domico v. Met. Life Ins. Co., 
191 Minn. 215, 253 N. W. 538, 541; Mack v. Pac. Mut. Life Ins. Co., 167 Minn. 53, 
208 N. W. 410, 412: Flikeid v. N. Y. Life Ins. Co., 163 Minn. 127, 203 N. W. 598, 
599. Also, even if this evidence be regarded as merely the expression of an opinion 
and not the recital of facts and even if the admission thereof was erroneous, it would 
not constitute reversible error, since the case was never submitted to the jury for 
its independent decision but the verdict was directed. 

[12] IV. Another contention of appellants is that the original and the photo- 

hic copy of the application were inadmissible because the copy attached to the 

y was not readily readible by a man fifty-one years of age, of normal eyesight, 

r normal conditions, with reasonable ease. The argument is that the state stat- 

equires a copy of the application to be attached to the policy and that this means 

which is “readily readable by a person with normal eyesight, under normai 

tions.” In some states there exist statutory requirements as to legibility of 

all portions of the contract of insurance, but there is no such statute in Minnesota. 

Under the clear facts here, however, it is not necessary to determine whether the 

absence of such a readable copy would be a compliance with the statute since the 
‘opy attached to this policy was of that readable character. 

\ companion contention is that the court improperly excluded an offer to prove 
by an optometrist that this copy was not readily readable by a man fifty-one years 
of age, of normal eyesight, under normal conditions, with reasonable ease. In sus- 
taining the objection to this line of inquiry, the court (who was much older than the 
nsured) stated: “It seems to me that the question of whether this is readable or not 
is not a question for an expert to say. I think that the normal eye can read it; I 
‘an read it very plainly and I think any member of the jury can.” The trial court 
was entirely right in determining that ‘this was not a matter for expert testimony. 
There was nothing which an optometrist could properly add to the information as to 
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the legibility of this application which the court and jury would not acquire by 
inspection thereof. 

[13] V. A last matter which is argued by appellants is that the case should have 
gone to the jury to determine whether insured made the statements in the application 
because the evidence as to his having made them rests entirely upon the testimony 
of the survivor to a transaction with a decedent. It is true that there are situations 
where even uncontradicted evidence by a party, the only other witness being dead, 
may require submission to a jury; but the situation here is not of that character. 
These statements were contained in different parts of an application, both parts 
being signed by the insured and attached to the policy delivered to him and upon 
which this action is based. Mutual Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. 
Ct. 676, 60 L. Ed. 1202. 

The judgment below must be, and is, affirmed. 

MEYER v. MEYER. No. 10206. 
Circuit Court of Appeals, Eighth Circuit. Aug. 13, 1935. 
79 Federal Reporter (2d) 55. 
1. INSURANCE. 


Law of domicile of fraternal beneficial association governs in respect to fund 
from which members’ rights are to be enforced, including requirement as to what 
beneficiaries shall be entitled to payment from such fund, whether or not member 
joined association in another state. 

(For other cases, see Insurance, Dec. Dig. § 712.) 

2. INSURANCE. 

Person who was named as beneficiary of accident certificate issued by fraternal 
benefit association, but who was not member of statutory class of permissible 
beneficiaries at time of accrual of right to payment of benefits under certificate as 
required by statute of state of association’s domicile held not entitled to proceeds of 
certificate merely because named in policy as beneficiary (Gen. Code Ohio, § 9467). 

(For other cases, see Insurance, Dec. Dig. § 777.) 

3. INSURANCE. 

Fraternal benefit association held without power to waive right of restrictions 
of payment on certificates to designated classes of beneficiaries, without consent 
of state of association’s domicile, where such restrictions were imposed by positive 
law of domicile (Gen. Code Ohio, § 9467). 

(For other cases, see Insurance, Dec. Dig. § 712.) 

4. INSURANCE. 

After death of insured, fraternal benefit association held without power to 
exercise any right of waiver of restrictions as to classes of beneficiaries to whom 
payment should be made, since death of insured definitely fixed rights of parties 
as to payment under insurance certificate. 

(For other cases, see Insurance, Dec. Dig. § 771.) 

5. INSURANCE. 

Power of insured to designate beneficiary of accident insurance certificate issued 
by fraternal beneficial association held limited by law of domicile of association. 

(For other cases, see Insurance, Dec. Dig. § 712.) 

6. INSURANCE. 

Contract conferring vested rights in fraternal benefit society insurance certifi- 
cate, on beneficiary thereof, may be enforced by appropriate proceeding if consistent 
with general law and laws of association. 

(For other cases, see Insurance, Dec. Dig. § 802.) 

7. INSURANCE. 

“Dependent” within statute confining payment of death benefits by fraternal 
beneficial association to wife, relatives, or persons “dependent” on member means 
dependent for some degree of financial support and care, and permissibly includes 
dependency as matter of fact, however arising or created (Gen. Code Ohio, § 9467). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

8. INSURANCE. ; 

Contract between insured and his former wife, executed as part of divorce 
property settlement whereunder insured agreed to keep such former wife as bene- 
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ficiary under insurance certificate issued by fraternal beneficial association held insuf- 
ficient to create “dependent” status between parties within statute limiting payment of 
death benefits by fraternal benefit association to wife, relatives, or persons 
“dependent” on member (Gen. Code Ohio, § 9467). 

(For other cases, see Insurance, Dec. Dig. § 770.) 
9. INSURANCE. 

Right of insured’s divorced wife to proceeds of fraternal beneficial association’s 
insurance certificate in which she was named as beneficiary held not affected by 
validity of divorce which was subsequently obtained by insured’s second wife, where 
statute of association’s domicile provided that payment of death benefits by fraternal 
heneficial association should be confined to wife, relatives, or persons dependent on 


member (Gen. Code Ohio; § 9467). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

\ppeal from the District Court of the United States for the District of South 
Dakota; A. Lee Wyman, Judge. 

Bill of interpleader by the Order of United Commercial Travelers of America 
against Hattie L. Meyer and Gerda Marie Meyer. From an adverse decree, Hattie 
L. Meyer appeals. 

Affirmed. 

Perry F. Loucks, of Watertown, S. D. (Alan L. Austin, of Watertown, S. D 
on the brief), for appellant. 

St. Clair Smith, of Aberdeen, S. D. (A. E. Schirman, of Salem, Or., and R 
\illiamson, of Aberdeen, S. D., on the brief), for appellee. 

Before Stone, Woodrough, and Booth, Circuit Judges. 

SILVERMAN v. NEW YORK LIFE INS. CO. No. 6349. 
United States Court of Appeals for the District of Columbia. 
Argued May 15, 1935. 

Decided June 29, 1935. 

Rehearing Denied July 22, 1935. 

79 Federal Reporter (2d) 154. 


l. INSURANCE. 

In action on life policy which stated that policy and application therefor which 
was attached to policy should constitute entire contract, application held admissible 
where two instruments together were intended by parties by comprise contract. 

(For other cases, see Insurance, Dec. Dig. § 650.) 

2. INSURANCE 

In action on life policy, plea of insurer based on alleged failure of insured to pay 
first premium at time required by policy held to have put in issue date of such pay- 
ment 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

INSURANCE. 

Where by terms of application agent of insurer was not authorized to deliver 
policy except on payment of first premium, and then only if applicant had not 
consulted or been treated by physician after examination by insurer’s examiners, life 
policy delivered by agent without receiving premium, where agent subsequently 
accepted check for premium with knowledge that insured had undergone operation, 
and received payment after insured’s death, held not lawfully delivered and not 
binding contract against insurer. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

4. INSURANCE. 

Insurance company in absence of controlling statutes has right to limit its agent’s 
authority and to provide that knowledge of soliciting agent concerning matters 
material to risk shall not be imputed to company. 

(For other cases, see Insurance, Dec. Dig. § 90.) 

\ppeal from the Supreme Court of the District of Columbia. 

\ction by Marim Silverman against the New York Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Morris Simon, Lawrence Koenigsberger, Eugene Young, William H. Collins, 
and Louis E. Spiegler, all of Washington, D. C., for appellant. 
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Frederic D. McKenney, John S. Flannery, G. Bowdoin Craighill, and John E. 
Larson, all of Washington, D. C., for apellee. 

Before Martin, Chief Justice, and Robb, Hitz, and Groner, Associate Justices. 

Martin, Chief Justice. 

This is an appeal from a judgment for the defendant in an action brought in the 
lower court by appellant as plaintiff to recover on a policy of life insurance. 

The plaintiff, Marim Silverman, in her declaration alleged that the defendant, the 
New York Life Insurance Company, on April 21, 1932, issued a policy of insurance 
for $5,000 upon the life of her husband, Isaac Silverman, wherein plaintiff was 
named as beneficiary, the payment of $192.30 to the company as the first premium 
thereon being acknowledged in the policy; that on May 3, 1932, while the policy of 
insurance was in full force and effect, the insured departed this life; that plaintiff 
as beneficiary duly gave proof of his death to the defendant and demanded payment 
of the policy; but defendant refused to pay the same or any part thereof and still 
refuses so to do. Plaintiff therefore claimed judgment. 

By its plea the defendant admitted that on April 21, 1932, it executed a policy of 
insurance upon the life Isaac Silverman in the sum of $5,000, wherein the plaintiff 
was named as beneficiary; that Silverman died on May 3, 1932, and that proof of 
his death was duly given to defendant; that plaintiff demanded payment under the 
policy and defendant refused to make such payment; but defendant denied that the 
policy was in force and effect at the time of the death of Silverman and denied that 
defendant became indebted to the plaintiff in any sum thereunder. 

Defendant alleged that on April 19, 1932, Silverman filed a written application 
with defendant for insurance on his life, and the application which was signed by 
him stipulated among other things as follows: 

“It is mutually agreed as follows: 1. That the insurance hereby applied for shail 
not take effect unless and until the policy is delivered to and received by the appli- 
cant and the first premium thereon paid in full during his lifetime, and then only 
if the applicant has not consulted or been treated by any physician since his medical 
examination. * * * 3. That only the president, a vice president, a second vice 
president, a secretary, or the treasurer of the company can make, modify, or dis- 
charge contracts, or waive any of the company’s rights or requirements; that notice 
to or knowledge of the soliciting agent or the medical examiner is not notice to or 
knowledge of the company, and that neither one of them is authorized to accept 
tisks or to pass upon insurability. * * *” : 

That insured on the same day was examined by defendant’s medical examiner ; 
that on April 21, 1932, defendant at its New York office issued the insurance policy 
involved in this case, but the policy was not delivered to Silverman nor was the first 
premium paid thereon at a time when the applicant had not consulted or been treated 
by any physician since the medical examination by defendant’s examiner, and there- 
fore the policy never became a valid obligation of the defendant. 

Plaintiff, by replication alleged that the policy was delivered to the insured on 
April 27, 1932, and that insured was then in good health; she denied tltat the 
insured had consulted and been treated by any physician between the time of his 
medical examination on April 19, 1932, and the time of the delivery of the policy of 
insurance and the payment of the first premium thereon; she denied that the insured 
in any application for the policy made the agreements alleged in the plea, and denied 
that there was ever attached to the policy an application for such policy in which 
such agreements were set forth. E 

At the trial of the case the plaintiff introduced in evidence the policy of life 
insurance in question containing among others, the following provisions: 

“New York Life Insurance Company, a mutual company agrees to pay Marim, 
wife of the insured, beneficiary, $5,000 upon receipt of due proof of the death of 
Isaac Silverman, the insured. 

“This contract is made in consideration of the application therefor and of the 
payment in advance of the sum of $192.30, the receipt of which is hereby acknowl- 
edged, constituting the first premium and maintaining this policy for the period 
terminating on the 3lst day of March 1933, and of a like sum on said date and 
every 12 calendar months thereafter during the life of the insured. 

“This policy takes effect as of the 31st day of March 1932, which day is the 
anniversary of the policy. 

“The contract—The policy and the application therefor, copy of which is 
attached hereto, constitute the entire contract. All statements made by the insured 
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shall, in absence of fraud, be deemed representations and not warranties, and no 
statement shall avoid the policy or be used in defense to a claim under it, unless it is 
contained in the written application and a copy of the application is indorsed upon 
or attached to this policy when issued. No agent is authorized to make or modify 
this contract or to extend the time for the payment of premium, or to waive any 
lapse or forfeiture or any of the company’s rights or requirements. * * * ” 

There was physically attached to the policy at the time when it was so offered 
and received in evidence a photostat of the application dated April 19, whereby 
Silverman applied for the policy, and which was signed by Silverman and Taske, 
the soliciting agent for the defendant. The copy of the application was admitted in 
evidence over the objection and exception of plaintiff. The application contained 
among other things the following paragraphs: 

“It is mutually agreed as follows: 1. That the insurance hereby applied for 
shall not take effect unless and until the policy is delivered to and received by 
the applicant and the first premium thereon paid in full during his lifetime, and then 
only if the applicant has not consulted or been treated by a physician since his 
medical examination. * * * 3. That only the president, a vice-president, a second 
vice-president, a secretary or the treasurer of the company can make, modify or 
discharge contracts, or waive any of the company’s rights or requirements; that 
notice to or knowledge of the soliciting agent or the medical examiner is not notice 
to or knowledge of the company, and that neither one of them is authorized to 
accept risks or to pass upon insurability. 4. That by receiving and accepting said 
policy, any additions or amendments hereto which the company may make and refer 
to in question 10 above entitled ‘Additions or Amendments’ are hereby ratified. 

e Sum to be insured, $3,000. Premiums how payable, Annually. Age nearest 
birthday, 42. 

“10. Additions or amendments (for home office use only) (2) Additiotial policy 
$3,000 written on the ordinary life plan.” 

The plaintiff also offered evidence tending to prove that the policy was delivered 
to the insured by Taske, April 27, 1932, at his place of business; that at the time of 
the delivery Taske had an alternative policy issued by the company upon the life of 
decedent for $3,000 as well as the policy for $5,000; that Taske asked the insured- 
which one he desired to accept, and the insured answered the $5,000 policy; that 
thereupon the policy for $5,000 was delivered to the insured and remained in his 
possession until his death. 

_In order to sustain its defense the defendant introduced without contradiction 
evidence of the following facts, to wit: That the policy in question was received 
by Taske from the company on April 25, and was delivered by him to Silverman 
at his store on April 27; that no payment of the first premium was made to him at 
that time; that on April 28 Silverman went as a patient to Providence Hospital and 
on the next day underwent an abdominal operation; that on May 2 while he remained 
in the hospital, Harry Cohen, Silverman’s son-in-law, undertook to pay the first 
premium upon the policy by delivering his check to Taske for the sum of $192.30; 
that at this time Taske knew that Silverman was in the hospital following the 
abdominal operation, nevertheless he received Cohen’s check and immediately 
deposited it in his bank and remitted his own check to the company for the sum of 
$86.53, which was the amount of the first premium less Taske’s commission; that 
Silverman died on the following day, to wit, May 3; that the check of Cohen which 
Taske had received and deposited was refused payment by the bank upon which it 
was drawn and was returned to Taske; that Taske redeposited the check and it was 
paid on May 7, four days after the death of the insured. The company also intro- 
duced evidence showing that Taske as soliciting agent possessed no authority to 
grant an extension of time for the payment of the first premium upon the policy, 
and that notice to or knowledge of Taske wa’ not notice to or knowledge of the 
company. Counsel for the company stated in open court that they were not raising 
any question concerning the state of the insured’s health on or prior to April 27, 1932. 

Upon this state of the evidence the defendant filed a motion for a directed 
verdict which the court sustained, and judgment was entered thereon for the 
defendant. 

In this court the appellant presents the following assignments of error: 

_ First. That the court erred in admitting evidence as to the date of the payment 
of the first premium, for the reason (1) that the date of the payment was not in any 
manner put in issue by the pleadings in the cause; and (2) that the defendant, having 





454 ‘The Insurance Law Journal, Vol. 86 [Mar., 1936 


in the policy acknowledged receipt of the first premium, was estoped to deny that 
it had received payment thereof before the delivery of the policy to the insured. 

Second. That the court erred in admitting in evidence the application attached 
to the policy. 

Third. That the court erred in directing a verdict for the defendant, appellant 
claiming (1) that the agent had actual, or at least ostensible, authority to deliver 
the policy as an effective contract without prepayment of the premium; and (2) that 
where the premium is charged to the agent by the company and the agent extends 
credit to the insured, the company is bound. 

We have examined these assignments with care, but in our opinion they disclose 
no error in the rulings of the lower court. 

[1, 2] It was not error for the court to admit in evidence the application whicii 
was attached to the policy. It is plain that the two instruments were understood 
and intended by the parties as comprising together the contract between them. It is 
true that the application speaks of two policies, one for $3,000 and the other for 
$5,000 in sections 2 and 10, supra, but it is explained by the evidence that at the time 
of the application it was not certain which of the two policies would be accepted by 
the applicant, and it is provided by the terms of the application that it shall relate to 
either policy. Furthermore, the plea of the defendant was based upon the alleged 
failure of the insured to pay the first premium at the time required by the terms of 
the contract. It cannot therefore be said that the date of such payment was not 
put in issue by the pleadings in the cause. 

» have examined with care the assignment of error which charges that the 
boladon’ having acknowledged in the policy receipt of the payment of the first 
premium, was estopped to deny that it had received payment thereof before 
delivering the policy to the insured. This question has given rise to much con- 
troversy and to many conflicting decisions. As is said in 14 R. C. L. 969: “Some 
courts have held that while a recital of the payment of the premium in a policy 
under seal may be contradicted for other purposes, as to enforce payment of the 
premium, it cannot be contradicted for the purpose of avoiding the policy. Other 
courts, however, do not observe any such distinction, but regard the recital in the 
policy as a mere receipt, like any other, which is prima facie evidence of payment, 
but only prima facie, and which may be contradicted for any purpose. 

The following authorities support the view that the recital in the policy of the 
payment of the first premium cannot be contradicted for the purpose of —s 
the policy: Roberts v. Security Co., Ltd., L. R. 1897, 1 Q. B. Div. page 111; . 
Kent's Commentaries (13th Ed.) p. 260: Basch v. Humboldt M. F. & M. Ins. Co., 3 
N. J. Law, 429; Mutual Life Ins. Co. v. Vaughan, 125 Miss. 369, 88 So. 11; Ken- 
drick vy. Mutual Benefit Life Ins. Co. 12Z4-.N:.C, 315, 32°58. B. 728 70 Am: St: Rep. 
592; Britton v. Metropolitan Life Ins. Co., 165 N. C. 149, 80 S. E. 1072, Ann. Cas 
1915D, 363; Dobyns v. Bay State Beneficiary Ass’n, 144 Mo. 95, 45 S. W. 1107; 
Home Ins. Co. v. Gilman, Executor, 112 Ind. 7, 13 N. E. 118; Teutonia Life Ins. 
Co. v. Mueller, 77 Ill. 22; Consolidated Real Estate & F. I. Co. v. Cashow, 41 Md. 
59. See, also: In re Insurance Company of State of Pennsylvania (D. C.) 22 F. 
109; Mutual Reserve Life Ins. Co. v. Heidel (C. C. A.) 161 F. 535. 

A contrary view is expressed in Ansin v. Mutual Life Ins. Co., 241 Mass. 107, 
134 N. E. 350; Baker v. Union Mutual Life Ins. Co.. 43 N. Y. 283; Bostwick \ 
New York Life Ins. Co. (C. C. A.) 284 F. 256; MacKelvie v. Mutual Benefit Life 
Ins. Co, (€C. C. A.) 287 Fy 6G: 

[3] In our opinion the foregoing controversy is not controlling in the present 
case for the reason that the policy of insurance involved in this case was never 
lawfully delivered to the insured and never became a binding contract of the 
company. 


The record discloses that on April 19, 1932, Isaac Silverman was examined by 
the medical examiners of the company ; that by the terms of the application the 
company’s agent was not authorized to deliver the policy to him except upon payment 
of the first premium amounting to $192.30, and then only if he was at the time living 
and had not consulted or been treated by a physician after the date of the medical 
examination by the company’s examiners; that on April 27, the soliciting agent 
handed the policy to Silverman but no part of the first premium was then paid ; 
that on April 28, Silverman weut as a patient to a hospital and on the following 
day he underwent an abdominal ope ration there ; that on May 2, the soliciting agent 
of the company having up to that time received no payment whatever upon the first 
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premium due upon the policy and no payment having been made thereon to the 
company, received from the son-in-law of Silverman his check for the amount of 
the premium; that the agent then knew of the critical condition of Silverman 
following the operation but he gave no information of this to the company, nor did 
the company have any knowledg thereof; nevertheless the agent then sent to the 
company his own check for the amount of the payment, less his commission 
thereon; the agent’s check, however, was refused by the company. Silverman died 
upon the following day, May 3; and the check delivered by his son-in-law to the 
agent was not paid until May 7, four days after his death. It therefore appears that 
the policy never became an effectual contract between Silverman and the company 
and imposed no obligation on the company. 

In New York Life Insurance Co. v. Horton (C. C. A.) 9 F.(2d)° 320, 324, it 
appears that on January 5, 1923, the plaintiff applied to the company for insurance 
and on February 6 the company sent a policy to its agent with a special instruc- 
tion identical with that given to Taske in the present case, that he should not deliver 
the policy if the applicant had consulted a physician since the application. The agent 
delivered the policy on February 8, when applicant was ill with influenza and 
accepted the premium. The insured died on February 12, and the court held that 
there could be no recovery on the policy, saying: 

“Evidence without conflict showed that, when Hines surrendered the policy, a 
state of facts then existed which deprived him of authority to deliver it. A result 
of uncontroverted evidence showing that the instrument sued on never became 
effective by an authorized delivery was that defendant was entitled to an instruction 
to the jury to find in its favor.” 

[4] It is well established that an insurance company in the absence of controlling 
statutes has a right to limit its agent’s authority and to provide that knowledge of 
the soliciting agent concerning matters material to the risk shall not be imputed to 
the company. New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L 
Ed. 934: AEtna Life Ins. Co. v. Moore, 231 U. S. 543, 34 S. Ct. 186, 58 L. Ed. 356; 
Lumber Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140; Mutual 
Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202. 

In the following cases similar conclusions were reached by the court upon facts 
similar to those appearing in the present case to wit: A®tna Life Ins. Co. v. John- 
son (C. C. A.) 13 F.(2d) 824; Person v. #tna Life Ins. Co. (C. C. A.) 32 F.(2d) 
459: Dodd v. AStna Life Ins. Co. (C. C. A.) 35 F.(2d) 673; Inter-Southern Life Ins. 
Co. v. McElroy (C. C. A.) 38 F.(2d) 557; Jensen v. New York Life Ins. Co. (C. C. 
A.) 59 F.(2d) 957; Subar v. New York Life Ins. Co. (C. C. A.) 60 F.(2d) 239; 
New York Life Ins. Co. v. McCreary (C. C. A.) 60 F.(2d) 355; Bostick v. New York 
Life Ins. Co., supra; MacKelvie v. Mutual Life Ins. Co., supra. See, also, Berg- 
holm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416; Williams 
v. Union Central Life Ins. Co., 291 U. S. 170, 171, 54 S. Ct. 348, 78 L. Ed. 711, 92 
A. L. R. 693. 

Consistently with these authorities we hold that the judgment of the lower court 
should be and it hereby is affirmed with costs. 


PENNSYLVANIA CO. FOR INSURANCE ON LIVES AND GRANTING 
ANNUITIES et al. v. COMMISSIONER OF INTERNAL REVENUE. 
No. 5748. 

Circuit Court of Appeals, Third Circuit. Aug. 8, 1935. 

79 Federal Reporter (2d) 295. 


1. INSURANCE. 

Insured’s wife named as beneficiary in life policy wherein insured had reserved 
no power to change beneficiary held to have acquired vested interest in policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. INSURANCE. 

Under life policy providing for payment of cash surrender value upon written 
application by owner and legal surrender of all claims thereunder, consent of 
named beneficiary, who by virtue of insured’s failure to reserve power to change 
beneficiary was owner of vested right in policy, held necessary to accomplish sur- 
render of policy for cash payment. 

(For other cases, see Insurance, Dec. Dig. § 588.) 
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Thompson, C. J., dissenting. 

Petition for Review from the United States Board of Tax Appeals. 

Petition by the Pennsylvania Company for Insurances on Lives and Granting 
Annuities, and others, executors of the estate of J. D. C. Henderson, deceased, to 
review an order of the Board of Tax Appeals redetermining a deficiency in the tax 
imposed by the Commissioner of Internal Revenue. 

Decision vacated. 

Joseph A. Lamorelle, of Philadelphia, Pa. (Saul, Ewing, Remick & Saul, of 
Philadelphia, Pa., of counsel), for petitioners. 

Frank J. Wideman, Asst. Atty. Gen., and Norman B. Keller and Joseph M. 
Jones, Sp. Assts. to Atty. Gen., for respondent. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

BuFFINGTON, Circuit Judge. 


This case involves five insurance policies on the life of J. D. C. Henderson, 
deceased, in which his wife was named beneficiary. The policies are designated in 
the opinion of the Tax Board as Nos. 15, 16, 17, 18, and 20. The decedent’s execu- 
tors contend the proceeds of the policies should not be included in his estate 
because, as they allege, the decedent, at the time of his death and prior thereto, had 
no interest in or control of any kind over the policies, and therefore the proceeds 
of the policies are not part of his estate. The taxing authorities contend the policies 
gave the decedent the right to borrow on the policies and also surrender the same 
for their cash value, and that therefore the policies were, and the Tax Board so 
held, a part of decedent’s estate. It will thus be seen that the case turns on the 
terms of the policies. After due consideration, we have reached the conclusion that 
the contention of the executors is in accord with the facts and the order of the Tax 
Board to the contrary was error. Our reasons for so holding we now state. 


[1] Referring to No. 15, we note that the decedent named his wife as its bene- 
ficiary and reserved no power to change the beneficiary. In such case the wife 
acquired a vested interest in the policy. The law to that effect is summarized in 
Schuberth v. Prudential Insurance Co., 86 Pa. Super. 80, as follows: “The appellant 
has cited a number of cases which clearly show that the beneficiary has a vested 
interest in the policy unless the power to change is reserved by the terms of the 
contract for that purpose. The appellee does not dispute this statement and it is 


well supported by authority, Cooley’s Briefs on the Law of Insurance, volume 4, 
Dp; 3755." 


The late Judge McPherson, a former member of this circuit and a judge not- 
able for his views on insurance law, while acting as a Pennsylvania state judge, in 
Jones v. Jones, 23 Pa. Co. Ct. R. 254, held: “We think, however, that the weight 
of authority supports the position that if A. takes out a policy of insurance on his 
own life for the express benefit of B., and does not reserve the right to change the 
beneficiary he cannot afterwards do so without B.’s consent. He has created a trust 
in B.’s favor and although its peculiar nature may allow him to destroy it by refus- 
ing to pay the premium as it becomes due he cannot as long as the trust is alive pay 
C. in the place of B. unless the latter agrees to the change. Since the delivery of the 
policy to B. is not necessary, nothing save continued payment of the premium 
remains to be done; the trust is otherwise complete, and the settlor has finally 
— with the power to change the cestui que trust according to his own single 
will. 

[2] Seeing then the wife was the owner of a vested interest in this policy, we 
turn to the question of the construction of the provisions of the policy with refer- 
ence to an exercise by the insured to surrender for cash or borrow money from 
the company. Were these rights which could be exercised by the insured alone, or 
was the consent of his beneficiary necessary? In that regard the policy provides: 
“In lieu of said paid-up policy, the Company will, on surrender as aforesaid within 
thirty days from the date of lapse, pay the cash surrender value named in the 
table of values below.” For an explanation of the provision “on surrender as 
aforesaid,” we turn to the preceding clause which provides for a surrender of the 
policy and the grant of paid-up insurance and find that such action will be taken 
“upon written application by the owner of this policy and the legal surrender of 
all claims thereunder.” Assuredly, the beneficiary, who was the owner of a vested 
right in the policy, was a person whose consent was necessary if the decedent had 
sought to change his policy to paid up insurance, and equally so if he had sought 
to surrender the policy for a cash payment. By the same force of reason he must 
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have had the joinder consent of his wife to constitute a “satisfactory assignment as 
collateral security” if he was to obtain a loan on the policy from the company. 
From the above, we are clear that the policy was here using, not restricted words 
and terms applicable only to the insured, but inclusive terms to cover any one who 
had a vested interest in the policy. In view of these facts, we are of opinion the 
estate of the decedent had no interest in this policy at the date of his death. 

Policy No. 16 named the insured’s wife as its beneficiary and there was no 
reservation of a right to change. Under the authorities stated, she was the owner 
of a vested interest and the policy contained no authorization of the insured to 
borrow money thereon. While it did give a restricted power to the insured to 
take a surrender value thereon during certain limited periods following each five- 
year period of its life, that unused right expired on September 18, 1924, with the 
result that neither when he died on February 3, 1926, nor at any time between 
September 18, 1924, and February 3, 1926 had the insured any money interest in 
the policy. 

Without reciting details of policy No. 17, we note it provided for no change 
of beneficiary and that “the owner” shall have the right to surrender it “for cash 
surrender value.” In our view, the wife beneficiary having a vested ownership in 
the policy, she was included in the word “owner” and the policy could not be 
surrendered without her consent. Moreover, the acts of the parties were in accord 
with this view, for when certain terms of this policy were canceled on March 16, 
1912, and new ones substituted therefor, both the insured and the wife beneficiary 
executed the release. Being of opinion the insured could not change the beneficiary, 
surrender the policy for cash, or obtain loans thereon without consent of the bene- 
ficiary, it follows that his estate acquired no interest in the policy on his death. 

As to policies Nos. 18 and 20, the wife was named as the beneficiary and no 
provision was made for a change. The policies gave the insured the right, at the 
end of the policies’ tontine period of twenty years, of withdrawing the accumulated 
surplus apportioned to these policies. This option he exercised in 1913, but, other 
than the above, the policies gave him no right to surrender them for cash or to 
obtain loans thereon. Such being the case, it follows that nothing passed to the 
decedent’s estate when he died ten years later, but the proceeds were properly paid 
by the insurance companies to his wife. 

After all consideration of the above and all questions raised in the case, we 
are of opinion the Tax Board was in error in its holdings against the taxpayer, 
and its action is vacated. 

Thompson, Circuit judge dissents. 


AMERICAN NAT. INS. CO. v. HAMMETT. 6 Div. 686. 


Court of Appeals of Alabama. Oct. 8, 1935. 
163 Southern Reporter 461. 


1. INSURANCE. a ; . 4 

Evidence of insurer's liability on life policy which was issued during fatal 
illness of insured and which contained provision that policy was void if insured 
was not in sound health on day of its issuance held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
3. INSURANCE. ae ec . 

Insurance companies have right to fix date of beginning of policies, which 
date may be prior to, at time of, or subsequent to, delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 175.) 
4. INSURANCE. : le 

Rule that proof of isssuance and possession of life policy by plaintiff, and 
death of insured and notice thereof to insurer, makes prima facie case in favor 
of plaintiff and casts on insurer burden of introducing evidence is based upon 
possession or right to possession of policy, and hence was inapplicable where 
plaintiff had not shown right to possession of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 
5. INSURANCE. 4 

Where insurance policy is introduced in evidence, parties are bound by its 
terms and conditions. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 
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6. INSURANCE. 

Conditions imposed by terms of insurance policy must be construed most 
strongly against company which drew and issued policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Jefferson County; John Denson, Judge. 

Action on a policy of life insurance by Pearl Hammett against the Ameri- 
can National Insurance Company. From a judgment for plaintiff, defendant 
appeals. 

Reversed and remanded. 

Stokely, Scrivner, Dominick & Smith, of Birmingham, for appellant. 

D. G. Ewing and Trawick & Clark, all of Birmingham, for appellee. 

SAMFoRD, Judge. 

On February 16, 1933, plaintiff applied to defendant, through one of its 
soliciting agents, for a policy of life insurance on the life of her sister Mattie 
L. Hulgan. The soliciting agent had no authority to issue the policy or to bind 
the defendant other than as a soliciting agent. The application was sent by the 
agent to the home office of defendant at Galveston, Tex., and based upon the 
application the defendant issued and sent to its agent for delivery to plaintiff 
a policy contract dated March 6, 1933. At the time of taking the applicattion 
defendant's agent received from plaintiff a deposit of 10 cents (that being one 
weekly premium on the policy), and duly accounted for same to defendant. The 
policy contained the following pertinent conditions or agreements: “In con- 
sideration of the payment in advance of the premium mentioned in the schedule 
below on or before each Monday during the continuance of this contract * * * 
(Weekly premium 10c) * * * ; provided, however, that no obligation is assumed 
by the company prior to the date hereof, nor unless on said date the insured is 
alive and in sound health.” The policy also contained the following: 

“Policy when Void.—This Policy shall be void if any premium shall not be paid 
according to the terms hereof, and it is agreed that this provision shall not be 
considered in any respect waived by any act of grace by the Company in the 
acceptance of past due premiums upon this or any other Policy. This Policy 
shall be void if the Insured is not alive and in sound health on the date hereof; 
or if any Policy on the life of the insured hereunder has been previously issued 
by this Company and is in force, or is issued on the date hereof, unless per- 
mission to hold such Policy is granted by endorsement hereon signed by the 
Secretary. The Company shall not, in the absence of such endorsement, be 
presumed or held to know of the existence of such prior Policy, and the issu- 
ance of this Policy shall not be deemed a waiver of this condition.” 

The insured, Mattie L. Hulgan, was taken sick on March 3d, developed 
pneumonia, and died on March 10th. So that on March 6th she was unquestion- 
ably not in good health, and the policy, under its terms, could not have been 
rightfully delivered on that date. As matter of fact, the policy was never 
delivered either to insured or to plaintiff. 

[1] So, we have an application dated February 16th, a policy dated March 
6th, a deposit of 10 cents for the first weekly premium on the policy when issued, 
and a valid condition which rendered the policy invalid if on its date the insured 
was not in good health. Upon this state of facts the defendant was entitled to 
an instructed verdict, under its plea of the general issue, in short, by consent 
with leave to give in evidence any matter of defense as if the same had been 
specially pleaded. Life Ins. Co. of Virginia v. Newell, 223 Ala. 401, 137 So. 16; 
Independent Life Ins. Co. v. Seale, 219 Ala. 197, 121 So. 714. 

[2] But the contention of the plaintiff is that the policy was issued prior 
to the illness resulting in the death of insured. Of this fact the only evidence 
for plaintiff was the testimony of plaintiff that F. H. Ramer, the soliciting 
agent of defendant, told her on Wednesday before the 3d of March, and prior 
to the illness of insured, that the policy was in his office and that he would bring 
it to her. This evidence was duly and legally objected to on the ground that 
it was hearsay and proper exceptions reserved. Ramer had no anthority to 
bind the defendant by such a statement, and therefore the objections should 
have been sustained. 

[3] But, whether this is so or not, companies issuing insurance policies, as 
in other contracts, have a right to fix, in the policy, the date of its beginning, 
and this date may be prior to, at the time of, or subsequent to, its delivery. 





Life] Societa Italiana Mutua Beneficenza Vittorio Emanuele III 459 
Di Ensley v. Lovoy 


Mutual Life Insurance Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. 
Ed. 235, 31 A. L. R. 102; Anderson v. Mutual Life Insurance Co., 164 Cal. 712, 
130 P. 726, Ann. Cas. 1914B, 903. 

In the instant case the date fixed and named in the policy is March 6, 1933, 
and there is no evidence that there was any other date or that other date was 
contemplated; nor is there any evidence that there was any agreement either 
expressed or implied that the contract should be in effect earlier. 

Even according to plaintiff's own contention, and assuming that such con- 
tention was supported by evidence tending to prove its truth, plaintiff could not 
recover. According to plaintiff’s contention, the policy was issued prior to Wed- 
nesday of the Friday on which insured became ill. This would have placed the 
issuance of the policy before March Ist, and, according to the undisputed evidence 
these policies always came to defendant’s agent in Birmingham on Monday. If 
the policy came in on that day, then the first premium of 10 cents was due, a 
deposit of which had already been made; another came due on March 6th, which 
was not paid, and this, according to the terms of the policy, lapsed the contract, 
and no obligation rested on the company to pay. 37 Corpus Juris 473 (190)b. 

[4-6] It is insisted by appellant that because there was no physical delivery 
of the policy to plaintiff or insured that the rule announced in Sovereign Camp, 
W. O. W. v. Burrell, 204 Ala. 210, 85 So. 762, and other cases from this court 
and the Supreme Court announcing the rule that proof of the issue and pos- 
session of a policy of insurance by the plaintiff, and of the death of the insured 
and notice thereof to the insurer, makes a prima facie case in favor of plaintiff, 
and casts on defendant the burden of introducing evidence of defensive matter 
sufficient to defeat plaintiff’s right of recovery. Of course the foregoing princi- 
ple is based upon the possession or the right to the possession of the policy. 
If the plaintiff is entitled to the possession of the policy and it is lost or wrong- 
fully withheld, the rule is not changed. 33 Corpus Juris 104 (822); Lée v. Union 
Central Life Ins. Co. (Ky.) 56 S. W. 724. 

However, when the policy is introduced in evidence, the parties are bound 
by its terms and conditions just as in other contracts with the notable exceptions, 
that conditions imposed by the terms of the policy must be construed most 
strongly against the company which drew and issued the policy. 32 Corpus 
Juris 1147 (257)R. ; 

In the instant case there was no ambiguity. The obligations under the policy 
were to begin according to its terms and conditions according to its date, which 
was plainly printed in the face of the policy, with no other date being mentioned 
or intimated. It could, therefore, make no difference if the policy had been sent 
by the company and received by its agent prior to its date, or even if the policy 
had been in the physical possession of plaintiff. Mutual Life Insurance Co. v. 
Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. 

The rulings of the trial court were not in accord with the foregoing views, 
and for the errors indicated, the judgment is reversed, and the cause is remanded. 

Reversed and remanded. 


SOCIETA ITALIANA MUTUA BENEFICENZA VITTORIO EMANUELE 
III DI ENSLEY v. LOVOY. 6 Div. 784. 
Supreme Court of Alabama. Oct. 17, 1935. 
163 Southern Reporter 642. 
1. INSURANCE. 

In action against mutual benefit society for death benefits in consequence of 
member’s death, complaint stating that deceased remained member of society until 
his death, that a sum certain as was due, time when it accrued and defendant’s 
failure to pay, held to state sufficient consideration. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

2. INSURANCE. 

Under benefit society’s by-law providing for death tax to be collected on member’s 
death and paid to widow or orphan, right of widow to death benefits rested on 
husband’s membership in society at time of his death, although he was $2 in arrears 
in payment of monthly dues, since provision denying to members in arrears aids and 
benefits referred to aids and benefits personal to member. 

(For other cases, see Insurance, Bec. Dig. § 721.) 
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Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action to recover death benefits by Ignazia Lovoy against the Societa Italiana 
Mutua Beneficenza Vittorio Emanuele III di Ensley. From a judgment for plaintiff, 
defendant appeals. 

Transferred from Court of Appeals under section 7326, Code of 1923. 

Affirmed. 

The complaint is as follows: “The plaintiff claims of the defendant, a corpora- 
tion, the sum of three hundred sixty three dollars with interest thereon from, to-wit, 
the 25th day of May, 1930, due her in this: That defendant is a fraternal benefit 
order or society, having members paying taxes or assessments or dues, and operating 
on the lodge system, with a condition or understanding that, upon the death of a 
member, said society will pay to the widow of such deceased member, certain 
benefits, and plaintiff alleges that she is the widow of Tony Lovoy, alias Antonino 
Lovoi, who, in his lifetime, was a member of said Societa Italiana Mutua 
Beneficenza Vittorio Emanuele III, di Ensley, Alabama, said defendant corporation, 
and while he was such a member, he died, on, to-wit, the 25th day of May, 1930, and 
that a part of the condition or consideration of his membership was that the defend- 
ant should, upon his death, pay to this plaintiff certain benefits, which benefits 
aggregate the amount sued for, namely, three hundred sixty three dollars: Plaintiff 
alleges that after the death of her said husband, Tony Lovoy, alias Antonio Lovoi, 
she made proof of his death to the defendant and requested the payment to her 
of said sum of three hundred sixty three dollars, and that the defendant has failed 
and refused to pay the same and that the same is now due and unpaid.” 

Beddow, Ray & Jones, of Birmingham, for appellant. 

Wm. A. Jacobs and H. A. Burns, both of Birmingham, for appellee. 


MUTUAL LIFE INS. CO. OF NEW YORK v. FRANCK et al. Civ. 5353. 
District Court of Appeal, Third District, California. Oct. 17, 1935. 
50 Pacific Reporter (2d) 480. 
1. INSURANCE. 


While named beneficiary secures only contingent interest in life policy providing 
for change in beneficiary by insured, subsequent agreement of insured to make wife 
sole, irrevocable beneficiary of policy in consideration of property settlement in con- 
templation of divorce, vests wife with equitable interest in policy which may not be 
defeated without her consent. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. INSURANCE. 

Payment of annual premium on life policy by person other than insured and 
insured’s wrongful attempt to change beneficiary of policy held insufficient to destroy 
validity of policy or avoid binding effect of agreement of insured to make first wife 
sole, irrevocable beneficiary of policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 

In suit to determine right to proceeds of endowment life policy, payment of 
premiums on policy from community funds of insured and first wife during time of 
their marriage or from insured’s property held not to affect right of first wife to 
proceeds of policy under agreement of insured to constitute her irrevocable and 
sole beneficiary of policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


Appeal from Superior Court, Los Angeles County; Caryl M. Sheldon, Judge. 

Suit by the Mutual Life Insurance Company of New York against Coral La 
Fontaine Franck and Beulah Franck, in which each defendant filed a cross-complaint. 
Judgment for defendant and cross-complainant Coral La Fontaine Franck, and 
defendant and cross-complainant Beulah Franck appeals. 

Affirmed. 

W. H. Douglass and John M. Atkinson, both of Los Angeles, for appellant. 

Bicksler, Parke & Catlin and W. G. Danielson, all of Los Angeles, for respond- 
ent. 
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NEW YORK LIFE INS. CO. v. ro Oe ggg ACCIDENT & INDEMNITY 
CO. et 
KIDDY v. SAME. Nos. 10643, 10644. 
— Court of Georgia. Sept. 11, 1935. 
181 Southeastern Reporter 755. 
3. INSURANCE. 

Evidence held to show assignment of life policy absolute as against original 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 

4, INSURANCE. 

Where insured, whom life policy gave right of assignment and right to change 
beneficiary, assigned policy to nominated beneficiary, insured retained no interest 
in policy, and original beneficiary could not recover thereon. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 


Error from Superior Court, Chatham County; John Rourke, Jr., Judge. 

Equitable action by the New York Life Insurance Company against the Hartford 
Accident & Indemnity Company and others, wherein defendants were inter-pleaded. 
To review the judgment, after their separate motions for new trials were overruled, 
defendant Barbara A. Kiddy and plaintiff separately bring error. 

Affirmed as to defendant Barbara A. Kiddy, and reversed as to plaintiff. 

On October 23, 1929, the New York Life Insurance Company issued to Haddy J. 
Kiddy a policy insuring his life for the amount of $2,500, payable to his mother, 
Barbara A. Kiddy, “with right on the part of the insured to change the beneficiary”. 
Attached to the policy as a part thereof was an application for the insurance, 
signed by the insured, which showed certain representations by answers to 
questions propounded to the applicant. Subsequently a paper dated May 24, 1930, 
was executed, purporting to assign the policy “for value received” to Percy H. 
Whetstone, and purporting to be executed by both the insured and the designated 
beneficiary. The paper was in the usual form, and contained the recital: “This is 
an absolute assignment.” On October 30, 1930, the insurer elected to rescind the 
contract of insurance, “on the ground that it was obtained by misrepresentation of 
material facts”. The insured died on November 15, 1930. On March 24, 1931, Percy 
H. Whetstone executed an assignment of all his rights under the policy to Hartford 
Accident & Indemnity Company to secure a debt for $1,078.96, and stipulated that 
any balance after paying the debt should be paid to the assignor. On April 14, 1931, 
Whetstone instituted suit on the policy against the insurer, in the city court of 
Savannah. On October 22, 1931, the New York Life Insurance Company instituted 
an equitable action against Hartford Accident & Indemnity Company, Barbara A. 
Kiddy, Percy H. Whetstone, and his attorneys of record, praying for cancellation 
of the ‘policy, for injunction to prevent its transfer or removal, to prevent prosecution 
of the suit in the city court, and to prevent the bringing of other suits on the policy, 
and requiring all the defendants to interplead in the action. It was alleged that 
Barbara A. Kiddy denied having made an assignment to Whetstone. There was no 
demurrer complaining of failure to make the estate of Haddy J. Kiddy a party to 
the action. The several defendants filed separate answers. At the conclusion of 
evidence offered by both sides the judge directed a verdict against Barbara A. 
Kiddy. As to the other defendants, the jury returned a special verdict answering 
questions propounded by the court, which had been submitted separately by the plain- 
tiff and the defendants. The court thereupon rendered a decree. Barbara A. Kiddy 
filed a motion for a new trial, which was overruled, and she excepted, assigni 
error on the direction of the verdict and also on the final decree. The anne 
made a separate motion for a new trial, which was overruled, and the movant 
excepted, assigning error on the judgment, and also on the final decree. 

Bryan, Middlebrooks & Carter, of Atlanta, and F. P. McIntire, of Savannah, 
for plaintiff i in error New York Life Ins. Co. 
ya L. Cobb and Chas. D. Russell, both of Savannah, for plaintiff in error 
iddy. 


O. E. Bright, Perry Brannen, Travis & Travis, Geo. W. Fetzer, Jr., Albert L. 
Cobb, Chas. D. Russell, and F. P. McIntire, all of Savannah, and Bryan, Middle— 
brooks & Carter, of Atlanta, for defendants in error. 

Syllabus Opinion by the Court. Ff 

ATKINSON, Justice. 
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[1] 1. “In order to relieve the plaintiff in error from the payment of costs in 
this court, it is necessary that a proper pauper affidavit shall be filed with the clerk 
of the trial court before the bill of exceptions and transcript of the record are 
transmitted to this court.” Smith v. State, 117 Ga. 16, 43 S. E. 440, and cit.: Oliver 
v. State, 160 Ga. 365, 127 S. E. 732. The pauper affidavit in the case of Kiddy v. 
Hartford Accident & Indemnity Co. not having been filed in the trial court prior to 
transmission of the transcript of the record to the Supreme Court, the plaintiff 
in error in that case is not relieved from the payment of costs. 

{2] 2. “In a civil case the defendants are not entitled to a separate trial, nor is 
each entitled to strike the full number of jurors, but all of the defendants must join 
in striking the oy, Pool v. Gramling, 88 Ga. 653 (4), 661, 16 S. E. 52; Code 1933, 
§§ 59-703, 59-704; 35 C. J. 304, § 302. 

(a) The instant case being a suit ienaceuneil by the insurer which issued a life 
policy, against the original beneficiary and successive assignees, seeking cancellation 
of the policy and injunctive and other relief, wherein the defendants resisted grant 
of the relief prayed for, and by way of interpleader themselves contested one against 
the other for the proceeds of the policy, it was erroneous, while selecting a jury, to 
allow two of the defendants six strikes each, over objection of the plaintiff, and to 
overrule the plaintiff's motion for a new trial complaining of that ruling. 

(b) In other jurisdictions the statement just quoted is recognized as the gen- 
eral rule, but it is held not to apply where the parties on one side, although having 
a common cause against the other, having conflicting rights among themselves 
which the verdict of the jury will affect. 35 C. J. 409, Z 468, note 17, and cit. 

(3) However reasonable and just the exception mentioned, the statute in this 
state providing for a list of twenty-four jurors comprising two panels of twelve 
each from which to strike the jury authorizes only twelve strikes, thus leaving a 
jury of twelve to try the case, and makes no provision whereby interpleading 
defendants may consume the whole twelve strikes. 

[3] 3. The evidence was without conflict that the insured assigned the policy to 
Percy H. Whetstone, it being stated in the instrument that the assignment was “for 
value received”, and that this “is an absolute assignment”. The assignee testified 
that the insured had married witness’ sister, from whom he was divorced and by 
whom he had a dependent daughter; and further: “Mr. Kiddy [the insured] 
seemed to think that it would be well for me to have the policy assigned to me for 
my protection against loss for money I had given him, and at the same time protect 
and provide for my niece, who was dependent and who would be left without any 
means of support except a little help the family would give my sister. I agreed 
to this, and told Mr. Kiddy * * * I would pay the premiums if the policy were 
assigned to me. This policy was assigned to me on or about May 24, 1930.” This 
testimony was not substantially contradicted. As against the original beneficiary, 
the assignment was absolute. 

[4] 4. The insured, having by the terms of the policy the right of assignment and 
the right to change the beneficiary, and having assigned the policy to the nominated 
beneficiary, had no interest in the policy after assignment. Ogletree v. Ogletree, 
127 Ga. 232, 55 S. E. 954; Farmers’ State Bank v. Kelley, 155 Ga. 733, 118 S. E. 197. 
In these circumstances the evidence demanded a finding against the claim of 
Barbara A. Kiddy for the amount of the policy. The court did not err in the charge 
to _ jury, and in directing the verdict, and in overruling her motion for a new 
tria 

[5] 5. The error, dealt with in the second division above, in allowing two of 
the defendants six strikes each in selecting a jury, necessarily entered into the verdict 
complained of in the case of New York Life Insurance Co. v. Hartford Accident & 
Indemnity Co., and necessarily entered into the decree based on the verdict and 
rendered such verdict and decree nugatory. As the effect of a reversal in that case 
will result in the grant of a new trial, and as the evidence on another trial may 
not be the same; no ruling will be made as to the sufficiency of the evidence to sup- 
port the verdict; or upon the motion to dismiss, depending on the evidence before 
—— and jury; or upon the question of whether the decree conforms to the 
verdict 

Judgment reversed in case No. 10643, and affirmed in case No. 10644. All the 
Justices concur. 














Metropolitan Life Ins. Co. v. Smith 


METROPOLITAN LIFE INS. CO. v. SMITH. No. 24388. 
Court of Appeals of Georgia, Division No. 2. Sept. 28, 1935. 
181 Southeastern Reporter 804. 
1. INSURANCE. 


Where life insured, indebted to insurancé agent for premiums advanced and 
to insurer for past-due premium, gave agent check payable to insurer without 
specific direction for application, check constituted payment of past-due 
premium keeping policy in force until insured’s death, where insurer actually 
received, indorsed, and cashed check, notwithstanding agent did not credit 
insured on insurer’s books with check, but withdrew amount thereof from 
premium receipts for his own use, and notwithstanding policy provided that 
premiums were payable only in exchange for official receipt and no official 
receipt was issued. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 


Syllabus by the Court. 

1. Where an insured under a life policy was personally indebted to the com- 
pany’s agent for money advanced to pay premiums, and was indebted to the 
company for an unpaid matured premium, and gave the agent a check without 
specific direction as to how it was to be applied, the fact that the check was 
payable to the order of the company created a presumption that the insured 
intended that at least so much of the check as was necessary to discharge the 
vast-due premium should be so applied; and if the check was actually received, 
indorsed, and cashed by the company, the premium will be held paid, notwith- 
standing the fact that by a peculiar handling of the check by the agent the 
insured did not receive credit for any part of the check on the company’s books. 
Such a handling by the agent will be held to be unauthorized, and a matter 
between the agent and the company with which the insured had nothing to do. 

2. Although the policy provided that premiums were payable only in 
exchange for an official premium receipt, where cash or check was given to the 
authorized agent by the insured, and such cash or check actually reached the 
company, and was cashed by it, the payment will be held good even though no 
oficial premium receipt was issued. 


3. There was no error in the charge to the jury or in the rulings on admis- 
sion of evidence. 
Error from Superior Court, Fulton County; E. D. Thomas, Judge. 


Suit by Mrs. N. C. Smith against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error. 


Affirmed. 


Smith, Smith & Bloodworth and W. H. Smith, all of Atlanta, for plaintiff 
In error. 


Little, Powell, Reid & Goldstein and James K. Rankin, all of Atlanta, for 
defendant in error. 

STEPHENS, Judge. 

_ Mrs. Qmith sued the Metropolitan Life Insurance Company on a policy of 
life insurance of which she was the beneficiary. The policy was issued on Jan- 
uary 1, 1931. Her husband, the insured, was accidentally drowned on October 
25, 1931. The defense was that before the death of the insured the policy had 
lapsed for nonpayment of the premiums. The jury found for Mrs. Smith. The 
company’s motion for a new trial was overruled, and it excepted. 

[1] According to the terms of the policy, the premiums were to be paid 
monthly, $2.42 each month. The basic rate was $1.99 per month, which was 
‘ncreased to $2.42 by a supplemental contract providing for disability benefits, 
and doubling the principal indemnity in the event of death as a result of “bodily 
Injuries sustained through external, violent, and accidental means”. Among the 
terms of the policy were these: “This policy is issued in consideration of * * * 
the payment * * * of one dollar and ninety-nine cents (which maintains this 
policy in force for a period of one month from its date of issue, as set forth 
below), and of the payment hereafter of a like monthly premium on each first 
day of every month (hereinafter called due date).” The additional payments 
tor the further benefits were to be made simultaneously with and under the 
same conditions as the regular premiums. “All premiums are payable on or 


464 : The Insurance Law Journal, Vol. 86 [Mar., 1936 


before their due dates, at the home office of the company, or to an authorized 
agent of the company, but only in exchange for the company’s official premium 
receipt signed by the President, vice-president, actuary, treasurer, or secretary 
of the company and countersigned by the agent or other authorized representative 
of the company receiving the premium. The payment of a premium shall not 
maintain this policy in force beyond the due date when the next premium is 
payable, except as hereinafter provided. A grace period of 31 days * * * will 
be granted for the payment of every premium after the first, during which grace 
period the insurance shall continue in force. * * * No agent is authorized to 
waive forfeitures, to alter or amend this policy, to accept premiums in arrears 
or to extend the due date of any premium.” The policy carried on its face the 
receipt for the first monthly premium. It was issued in January, and the insured 
died on October 25. Allowing the 31 days grace in payment of premiums, as 
provided for in the policy, it is obvious that unless nine months’ premiums were 
paid.to the company, the policy had lapsed before October 25. It was necessary 
for the evidence to show payment of premiums for January, February, March, 
April, May, June, July, August, and September, before Mrs. Smith could recover. 

The agent, Malcolm, testified that he himself advanced the money to pay 
the February, March, and April premiums. He did this in the nature of a 
loan to the insured. His evidence was not disputed. He explained that it was 
to his interest that the policy be kept in force. A page from the company’s books 
was introduced, and it showed receipt by the company of the three premiums 
on the dates on which Malcolm said he had paid them. As it was not imperative 
that the premiums should be paid by the insured to keep the policy in force, payment 
by any one else for him to the company was sufficient. On May Ist the policy 
was in force, premiums for January, February, March, and April having been 
paid. The insured owed Malcolm $7.26 on account of his advances. The insured 
also owed the company $2.42 for the May Ist premium. On May 6 the insured 
gave Malcolm a check for $4.84, payable to the company. It was introduced 
in evidence, and showed an indorsement by the company. A large part of the 
controversy in the case centers on this check. In reference to the payment by 
this check Malcolm testified: “I told him about his insurance being past due, and 
that I had turned the premiums in for him; and he said, ‘I appreciate it’, and he 
wrote me a check for a two months’ premium. * * * I told [the insured] that I 
had been carrying his insurance in force, and that there was three months due 
on it. He says, ‘Well, I will give you a check for two months now; and you 
come back before the month is out, and I will give you a check for two more 
months.’ I took the check for $4.85 and turned it in to the Metropolitan, retain- 
ing, in cash money, sums that I had collected for $4.85 from other policyholders 
that day, and kept it for myself. I retained, out of the Company’s general fund, 
the amount of that check when I turned it in.” This check does not appear on 
the books of the company as a credit to insured. There is nothing to show that 
the insured authorized Malcolm to handle it as he did handle it. 

Counsel for Mrs. Smith lay stress on the fact that the check was payable 
to the company, and insist that if the insured’s intention had been to reimburse 
Malcolm on account of money advanced, it would have been made payable to 
Malcolm. This contention seems to be sound. The date of the check is May 
6. On May 1 another premium had matured and was unpaid. It is hardly pos- 
sible that the insured intended this check to discharge both the May Ist and 
June lst premiums, for there was no necessity for him to pay the June premium 
at that time and before it was due. At the tine the check was given the insured 
owed Malcolm personally $7.26 for money advanced, and owed the company $2.42 
for the May premium. It may be that the insured intended that the check 
should discharge the May Ist premium and $2.42 due Malcolm for one of the 
premiums he had paid. Malcolm’s statement as to what the insured said is in 
iine with this. Counting the May premium, the insured was four months behind, 
one of the company and three to Malcolm: and when he said, “I will give you a 
check for two months now; and you come back before the month is out, and I 
will give you a check for two more months”, he must at the time evidently 
have intended to square up the whole four months before June 1. This check 
being made payable to the company and cashed at the bank by the company, the 
company is bound by the situation that it was a payment to the company. The 
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inference is at least not demanded, as a matter of law, that the check was given 
in payment of any debt due by the insured to Malcolm. Had the check been 
made payable to Malcolm, it would have been applicable to the two oldest claims 
Malcolm held against the insured; but as it was payable to the company, this 
rule does not apply. The check was payable to the company and was cashed; 
and therefore the company is bound, whether it made the proper entries on its 
books or not, and notwithstanding the provision in the policy that payment must 
be made only in exchange for the company’s official receipt. 


The next entry on the company’s sheet is receipt, on June 23, of the May 
premium. As to this Malcolm testified: “That premium also was paid by me 
for the month of May.” This payment by Malcolm left the insured’s indebted- 
ness on July 1 as follows: June and July premiums due the company, $4.84; and 
three payments (counting one as paid out of the check of May 6) due to Mal- 
colm for money advanced, $7.26—two of the premiums which Malcolm had 
advanced for February, March, and April, and one for May. On July 13 the 
insured gave to Malcolm another check for $4.84, payable to the company, which 
Malcolm handled as he had handled the other check, by turning it in to the 
cashier and taking out of other cash funds in his possession the $4.84. In other 
words, he applied the amount of the check to his personal debt against the 
insured. But there is no evidence whatever that the insured authorized him to 
do this. The inference is authorized that this check, which was payable to the 
company, was intended to cover June and July premiums, and was not intended 
to be used by Malcolm and applied on his personal debt against the insured. 
As to this check Malcolm stated: “That was my money. It went to the Metro- 
politan Life Insurance Company in the form of $4.84, not listed, and not specified 
as representing money for any particular policy.” But undoubtedly the company 
cashed the check, and undoubtedly the money received on it was the insured’s 
money. If Malcolm mishandled the transaction, that was a matter between 
Malcolm and the company, with which the insured had nothing to do. The fact 
of it is that when the insured drew this check payable to the company for $4.84, 
he owed that amount to the company. 

In connection with the July payment, a receipt was introduced in evidence, 
reading, apparently: “6-13-31. Recd of Carlton Smith $2.42 for June, 1931. C. A. 
Malcolm.” An expert witness gave his opinion that this writing had been altered. 
Malcolm testified that it had been written on July 13 for $4.84, and referred to 
the July 13 check for $4.84. There is hothing else in the record to indicate that 
any payment was in fact made by the insured on June 13, 1931. An inspection of 
the photostat copy of this receipt which appears in the record indicates that 
the receipt was tampered with in at least one place. It is immaterial whether 
this receipt shows another payment of either one or two premiums. Without 
this receipt the evidence is sufficient to authorize the inference that sufficient 
premiums were paid to prevent the lapsing of the policy before the death of the 
insured October 25, 1931. This will be seen later. On August 1 the situation 
was this: The insured owed the company $2.42 for the August premium, and 
owed Malcolm the $7.26 for money borrowed. In August a payment was made 
in cash by the insured to Malcolm, the amount being $4.84. Malcolm testified 
that the insured gave him a $5 bill, and that he gave the insured 16 cents in 
change. As to the circumstances of this payment the evidence is in conflict. 
A witness, Hallman, testified that he saw the insured give the $5 to Malcolm; 
that this was “about the 27th” but he does not say what month; that it was 
“just before he was going away on his vacation at the time he was drowned”; 
that the insured explained fully that he “expected to be away and that he 
wanted to keep up this insurance”; that Mr. Smith, the insured, “told Mr. 
Malcolm that he was going to be gone for two or three weeks and he did not 
want the policy to lapse while he was gone, and he gave him this $5 bill. All 
of it was to go on the policy.” The $4.84 appears on the company’s book as 
having been credited to the insured’s account on August 13. Mrs. Smith testified 
that she and her husband left on their vacation about October 23. Malcolm 
contradicted Hallman and said that no one else was present when the insured 
gave him the $5 bill, and that the money was paid at Smith’s home. He stated: 
“Il also wanted to get him to sign a statement as to the condition of his health, 
inasmuch as the premium had run past the grace period; so I went by there 
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the next morning, and there was no one at home. * * * I was told * * * that they 
went on their vacation the night before.” 

It is clear that Malcolm received this August payment of $4.84 in cash “for two 
months premium,” and turned the money in to the company, and that the company 
entered it on its books as coming from the insured. The entry is dated August 13; 
and as the insured then owed the company only $2.42 for the month of August, 
the retention of the whole $4.84 must be applied to cover the premium which was to 
become due on September 1. It cannot be said, under all the circumstances as to this 
payment and the conflict in the evidence, that the jury was not authorized to find 
that this $4.84 was a payment of the premiums for August and September. See 
Metropolitan Life Insurance Co. v. Vickery, 49 Ga. App. 727, 176 S. E. 815. 

The evidence authorized the inference that all the premiums had been paid to 
October 1. As there was a grace period of thirty-one days for the payment of the 
premium due October 1, the policy had not lapsed on October 25, the date of the 
insured’s death. 

The plaintiff in eror complains of the admission in evidence of the testimony of 
Hallman as to a payment by the insured to the agent Malcolm, on the ground that the 
payment did not show a payment of the premium to the company because no official 
receipt was given, that there was no evidence to show that the payment was actually 
turned over by the agent to the company, and that the agent denied receiving 
the payment at the time and place identified by Hallman. There were conflicting 
statements of Hallman and Malcolm about this payment, but it all was matter for 
the jury. There can be no doubt that the two items which appear on the company’s 
books as being credited to this policy on August 13 were made from this payment. 
Whether the payment was made at the place and at the time stated by Hallman, 
or at the place and at the time stated by Malcolm, is immaterial. The admission of 
this evidence was not error. 

[2] It appears that after several hours’ deliberation the foreman reported that 
the jury was deadlocked, and asked if it would be in order for the stenographer to 
read to the jury certain evidence of the witness Malcolm. The court sent the jury 
out, and discussed the item with counsel. Counsel agreed that the testimony of Mrs. 
Smith, Hallman, and Malcolm be read to the jury. Although advised of the agree- 
ment, the court did not recall the jury and did not have read to them the evidence 
referred to. About three hours later the jury returned a verdict for Mrs. Smith. 
The plaintiff in error alleges error because the court should have had the evidence 
read to the jury or should have declared a mistrial. No motion for mistrial was 
made. The matter of causing the testimony to be read to the jury was within the 
discretion of the trial judge. 

It is undisputed that all payments made by the insured were made to Malcom and 
were made i payment of premiums on the policy, either in reimbursement of Malcom 
for premiums advanced or directly to him in payment of premiums due on the policy. 
The insured at no time owed the company anything except premiums due on this par- 
ticular policy. Therefore when any payment by the insured reached the company 
it was necessarily a payment on the premiums due to the company on this policy, if 
any such premium at the time was due. The inference is conclusive, as a matter of 
law, that if the proceeds of any payments made by the insured were received by the 
company when a premium was due, the payment was in payment of such premium. 
Therefore a charge by the court to the jury, that if the monthly premiums were 
paid by the insured to the agent Malcolm, and the company received the proceeds of 
the payments during a month “when the monthly payments were currently due, the 
presumption would be that such payments were intended to be applied in payment of 
the current monthly premiums, and not in reimbursement to the agent as personal 
transactions,” was not error on the ground that there was an issue of fact whether 
such “presumption” arose, or on any other ground. The court in charge fairly 
and correctly submitted to the jury the contentions of the defendant, and gave in 
charge the correct principles of law applicable to the issues made by the evidence. 

The plaintiff having written off from the verdict as returned an amount repre- 
senting damages for delay, and attorney’s fees, the grounds of the motion for a new 
trial which relate only to those items will of course not be considered. The verdict 
for the plaintiff, in a sum exclusive of the amount found as damages and attorney's 
fees which were written off, was authorized; and no error appears. The court 
did not err in overruling the motion for a new trial. 

Judgment affirmed. 

Jenkins, P. J., and Sutton, J., concur. 





American National Ins. Co. v. Chappelear 


AMERICAN NAT. INS. CO. v. CHAPPELEAR. No. 24326. 
Court of Appeals of Georgia, Division No. 2. Oct. 2, 1935. 
181 Southeastern Reporter 808. 
1. INSURANCE. 


Petition for double indemnity alleging that insured died as result of external, 
violent, and accidental means from blow on jaw received during prize fight, and 
alleging, by amendment in nature of replication to plea of accord and satisfaction, 
that claim for double indemnity was not included in alleged settlement, held not 
generally demurrable as showing that insured’s death was not caused by injury 
sustained through external, violent, and accidental means, within provision for 
double indemnity in life policy, or as showing that demand sued on had been 
settled by agreement between parties. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE. 

Death from not unusual blow received in prize fight held not caused by “acci- 
dental means,” within life policy provision for double indemnity for death from 
bodily injury sustained “solely through external, violent, and accidental means.” 

Result such as follows from ordinary means, voluntarily employed, in a 

not unusual or unexpected way, cannot be called a result effected by “acci- 

dental means,” but, if in the act which precedes the injury, something 

unforeseen, unexpected, unusual occurs which produces the injury, then the 
injury has resulted through “accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Syllabus by the Court. 

1. The petition, in a suit by the beneficiary in a life insurance policy to recover 
double indemnity provided for in the policy for the death of the insured as a result of 
al injury sustained solely through violent and accidental means in which the pro- 
vision of the policy is alleged, and it is alleged generally that the death of the 
deceased resulted from such an act, but the nature of the act is not in detail 
described, is not, where the petition otherwise sets out a cause of action, subject 
to general demurrer. And, where the petition as amended contains an allegation in 
the nature of a replication to the plea of the defendant, of an accord and satisfaction 
by the payment of the face value of the policy which had been made to the plaintiff, 
and an allegation that the plaintiff’s claim for the amount sued for as representing 
double indemnity was not included in the alleged settlement, but does not contain 
an allegation that the plaintiff tendered to the defendant the money which was paid 
to the plaintiff in the alleged settlement, and does not contain an allegation setting 
out the alleged agreement between the parties in accord and satisfaction, the petition 
as amended is not subject to general demurrer on the ground that it appears from 
the petition that the demand sued on has been settled by agreement between the 
parties. 

2. Where two persons engage in a prize fight, and one of them in the course of 
the fight gives the other a blow upon the head which produces an injury which results 
in death, and the blow is an act done in accordance with the rules of the game and 
is of the character usually delivered in such fight, the blow constitutes an act which 
is usual and can be foreseen and expected, and the injury resulting therefrom 
causing the death of the person receiving the blow is not caused by accidental 
means in the sense of a life insurance policy which provides that double indemnity 
will he paid in the event of the death of the insured from bodily injury sustained 
“solely through external, violent, and accidental means”. 

Sutton, J., dissenting. 

Error from Municipal Court of Atlanta; Ralph McClelland, Judge. 

Suit by A. E. Chappelear against the American National Insurance Company. 
Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error. 

Reversed. 

Tye, Thomson & Tye and R. A. Edmondson, Jr., all of Atlanta, for plaintiff in 
error. 

Robt. T. Efurd & Mose S. Hayes and F. N. Turner, all of Atlanta, for defendant 
in error. 

STEPHENS, Judge. 

Mrs. Annist Elizabeth Chappelear, as the beneficiary in a life insurance policy 
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issued to her brother, James N. McDonald, by the American National Insurance Com- 
pany, instituted suit against the insurance company, after the death of her brother 
and after she had been paid the face value of the policy, to recover a sum represent- 
ing the “double indemnity” provided for in the policy. In the petition as amended it 
was alleged, among other allegations, that the policy provided that “upon receipt of 
due proof that the insured * * * has sustained bodily injury, solely through external, 
violent, and accidental means, * * * resulting in the death of the insured * * * 
the company will pay, in addition to any other sums due under this policy, * * * 
an accidental death benefit equal to the face amount of insurance stated in this 
policy, less,” etc.; that the insured, after the issuance of the policy and while it was 
in force, “sustained bodily injuries solely through external, violent, and accidental 
means,” and later died as a result thereof; that the injury received by the insured 
and which caused his death was a blow on his jaw received by him during a prize 
fight in which he was engaged, and which caused a “massive subarachnoid hem- 
orrhage” which resulted in his death, that proof of death had been duly and timely 
made; and that the défendant’s failure to pay was in bad faith. The plaintiff prayed 
for judgment, including damages for bad faith and for attorney’s fees. The defend- 
ant denied liability, and specifically pleaded that the payment in the face value of 
the policy, which had already been made to the plaintiff, was in accord and satisfac- 
tion and amounted to full payment of all claims under the policy. The plaintiff, by 
an amendment to the petition, filed what seemed to be a replication to this latter 
plea of the defendant, in which it was alleged that the plaintiff’s claim for the 
amount sued for as representing double indemnity was not included in the alleged 
settlement, that the plaintiff was illiterate and could not read the policy and under- 
stand its contents, and that she placed confidence in the superintendent of the com- 
pany, who misled her by misrepresentations that the policy did not contain a double 
death benefit. She denies that the payment which had been made to her by the 
defendant was received in settlement of the claim sued on. The defendant 
demurred on the grounds that the petition as amended set out no cause of action, 
and that in the amendment, which was in effect a replication of the defendant's 
plea of accord and satisfaction, there was no allegation that the plaintiff had ten- 
dered to the defendant the money which had been paid to the plaintiff in the alleged 
settlement of all claims of the plaintiff under the policy. This demurrer was over- 
ruled, and error is assigned on that ruling. The trial resulted in a verdict and 
judgment for the plaintiff. To the overruling of a motion for new trial, the defend- 
ant excepted. 


[1] 1. Since it is alleged generally in the petition that the insured died from an 
injury of the character which under the terms of the policy entitled the beneficiary 
to double benefits, and the only description of the injury alleged in the petition was 
that it was a blow received by him while engaged in a prize fight which brought 
about the condition which caused the insured’s death, and since the petition other- 
wise sets out a cause of action, the petition as amended is not subject to general 
demurrer on the ground that it appears that the death was not caused from an injury 
sustained through external, violent, and accidental means. If the amendment in the 
nature of a replication to the plea of accord and satisfaction is defective in that 
it fails to set out a legal “defense” to the plea, the petition as thus amended, where 
the amendment by way of replication does not allege and set out an agreement 
between the parties in accord and satisfaction, but merely alleges matter seeking to 
avoid the legal effect of the agreement in accord and satisfaction pleaded by the 
defendant, is not subject to general demurrer on the ground that it appears from the 
petition as amended that the demand sued on has been settled by an agreement 
between the parties in accord and satisfaction, and that the petition sets out no cause 
of action. The court did not err in overruling the general demurrer to the petition. 

[2] 2. It appears from the uncontradicted evidence that the insured died from a 
“subarachnoid hemorrhage” caused from a blow upon the head received by him while 
engaged in a prize fight. The following, taken from the testimony of his opponent 
in the prize ring, is undisputed and uncontradicted: “I was fighting down there that 
night with McDonald in a prize-fight. I did not have any malice in my heart towards 
Mr. McDonald in any way. I hardly knew him. I was fighting for a sum of 
money that night. It was a prize-fight. The blow I struck which caused his death 
was not accidental. He was trying to hit me, and I was trying to hit him. I did 
not have any intent to kill him when I hit him. I was wearing ten-ounce gloves that 
night. I did not have any horseshoe or anything like that in the glove. I just hit 
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with a straight blow. I struck him right under the ear, left side. Caught him with 
my right hand. * * * I struck this blow right under his ear. This is a legitimate 
blow. The rules of boxing allow you to strike anywhere above the waist, except 
right in the back of the neck. You can hit under the ear, and that is where I struck 
him. It was a pretty hard blow. I have engaged in twenty-four fights during my 
time. I had had seven fights then. I have, both before and after this particular 
fight, hit somebody else a similar blow. It was a knockout blow sixteen times, six- 
teen knockouts out of twenty-four fights. This was the only man that has died as 
the result of these knockouts. The other fifteen received a similar blow, and in a 
few minutes were revived. This fight was no different from any of the others I 
engaged in. The blow was no different from any of the others, just an ordinary 
give and take affair. We were both in the ring to-hit and get hit. All I know is 
that I struck this blow that I have used in all my fights, and it knocked him out.” 
The doctor’s testimony as to the location of the blow was to the same effect. It is 
undisputed that the deceased when he entered the prize ring was in good health, in 
splendid physical condition. 


The policy provides for double indemnity where the insured “has sustained 
bodily injury, solely through external, violent, and accidental means, * * * 
resulting in the death of the insured”. Under this provision, the double indemnity is 
payable only when the act which causes the injury which results in the death of the 
insured is external, violent, and accidental. Continental Casualty Co. v. Pittman, 145 
Ga. 641, 89 S. E. 716; Fulton v. Metropolitan Casualty Ins. Co, 19 Ga. App. 127, 
91 S. E. 228. Such an act is accidental when it is unforeseen, unexpected, or 
unusual. The rule as taken from United States Mutual Acc. Ass’n v. Barry, 131 
U. S. 100, 9 S. Ct. 755, 762, 33 L. Ed. 60, and which is quoted with approval in 
Atlanta Accident Assn. v. Alexander, 104 Ga. 709, 30 S. E. 939, 42 L. R. A. 188, is 
that, “if a result is such as follows from ordinary means, voluntarily employed, in 
a not unusual or unexpected way, it cannot be called a result effected by accidentai 
means; but, that if, in the act which precedes the injury, something unforeseen, 
unexpected, unusual, occurs which produces the injury, then the injury has resulted 
through accidental means”. Johnson v. AStna Life Ins. Company, 24 Ga. App. 431, 
101 S. E. 134, 135; Fulton v. Metropolitan Casualty Ins. Co., 19 Ga. App. 127, 91 S. E. 
228. If the blow which the deceased received in the prize fight and which caused 
his injury was unforeseen, unexpected, or unusual, it was an “accidental means” 
causing the injury in the sense of the policy. If, however, the blow, was not unfore- 
seen, not unexpected, or not unusual, it was not an “accidental means” in the sense 
of the policy, and the injury received from the blow is not an injury received through 
accidental means, and the double indemnity provided for in the policy was not pay- 
able for a death resulting from such injury. 


It not only appears from the undisputed evidence, but it is a matter of common 
knowledge, that the object of two men engaged in a prize fight is to injure each 
other, although there may be no intention to kill. The possibility of injury is within 
the contemplation of both. The deceased, when he engaged in the bout, necessarily 
knew and foresaw that his opponent might strike him a blow which would cause an 
injury such as that which he received. Where the blow is regular and in accord- 
ance with the rules of the game, it necessarily must have been foreseen, must have 
been expected, and was usual. These conditions entirely relieve the blow from an 
element of accident. In Johnson v. Aétna Life Ins. Co., supra, where the insured, 
who was apparently in good health, ruptured a blood vessel while changing an 
automobile tire, a verdict for the insurance company was upheld; the court holding 
that it was incumbent upon the plaintiff to show that “in the act which preceded 
the injury alleged to have caused his death, something unforeseen, unexpected, or 
unusual occurred”. In Travelers’ Insurance Co. v. Wyness, 107 Ga. 584, 589, 34 
S. E. 113, the court approved the proposition as settled by the weight of authority, 
that, where one person injures another, and the injury is not the result of miscon- 
duct or participation of the injured party, but is unforeseen by him, it is accidental 
as to him, although it may be inflicted intentionally by the other party. It follows 
that, if the injured party does participate in the activity which results in the injury, 
and the latter could reasonably have been foreseen by him as a possible result of 
the activity, the thing is not an accident. 


_ In the present case it does not appear that in the act which caused the injury 
there was anything which the insured had not foreseen or expected and which was 
not unusual. Therefore the injury did not fall within the provisions of the policy. 
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See Cobb v. Preferred Mutual Accident Ass’n, 96 Ga. 818, 22 S. E. 976; Pope v. 
Prudential Ins. Co. (C. C. A.) 29 F.(2d) 185; Lincoln National Life Ins. Co. vy. 
Erickson (C. C. A.) 42 F.(2d) 997; Caldwell v. Travelers’ Insurance Co., 205 Mo. 
619, 267 S. W. 907, 39 A. L. R. 56; Lehman v. Great Western Accident Ass’n, 155 
Iowa, 737, 133 N. W. 752, 42 L. R. A. (N. S.) 562. 

The situation in this case is not to be analogized to an accident which might pos- 
sibly occur in a football, baseball, or other game where the object and purpose is 
not to hurt or injure an opponent, but where such deliberate purpose is sternly pro- 
hibited. In a prize fight the very objective sought is to so hammer, beat down, 
hurt, injure, and incapacitate a strong and healthy opponent that he becomes unable 
to rise from the floor or to stand upon his feet in possession of his faculties. A 
prize fighter who purposely subjects himself to such extreme punishment, unless 
he can avoid same by first incapacitating his opponent, must be taken to have 
assumed the risk naturally incident to such voluntary exposure. If he is beaten 
down to insensibility, and yet thereafter recovers he is fortunate, whereas, if the 
extreme physical punishment to which he subjects himself results in the loss of his 
life, it cannot properly be termed an accident, within the meaning of a policy of 
accident insurance, merely because it was the desire of his opponent, not to take his 
life, but, in self-defense, to disable him by beating him up, knocking him down, and 
knocking him out. 

In New York Life Ins. Co. v. Gustafson, 55 F.(2d) 236, 237, 82 A. L. R. 729, 
731, the United States Circuit Court of Appeals held that the death of a professional 
boxer from a broken neck, caused from a violent blow on the chin while he was 
lawfully engaged in a boxing match, was effected by accidental means. The court 
expressly predicated its ruling upon the proposition that the death was accidental. 
In the opinion it was said: “While the insurance company by its policy provided 
for certain prohibitive risks, it did not forbid boxing, and therefore it must be 
deemed to have had in view that there were many sports from which death might 
very occasionally and quite accidentally result. In that regard the trial judge said, 
and we agree therewith: ‘Therefore, we conclude that the insurance company having 
definitely determined those acts and occupations which are not covered by the policy, 
accidental death resulting from an injury received in the course of all other activities 
and occupations, must come under the risks assumed by the Company. * * * 
Death in a boxing bout as well as in a football game is unusual and unexpected. 
No man has ordinarily any cause or reasonable ground to anticipate that when he 
engages in any of these games, death will result. If it does, it may truly be said 
to be both unexpected and not intended by any party to the game, and therefore 
accidental.’ That the man’s death resulted from a boxing blow is a fact; that a man 
enters such a contest knowing that his opponent will inflict the hardest blows pos- 
sible, that death occasionally comes in a boxing match, all are facts. But that such 
facts make death in such a match nonaccidental by no means follows, any more than 
every death in sports—wrestling, fencing, haseball, football—is nonaccidental because 
of the fact that it occasionally happens. Accidental has in it the element of 
improbable, unusual, by chance. In the present case, while there was the remote pos- 
sibility of death, there was no probability, and reflection will show that the reason 
death came in this particular case was because a large number of independent, 


unconnected factors chanced to combine and co-operate to make this blow break the 
neck of the deceased.” 


Whether the death was accidental is not the test under this clause in the policy, 
as is held by the Georgia courts. As this provision of the policy is construed by 
the Georgia courts, the accidental happening must inhere in the act which causes the 
physical injury which results in the death of the insured. In Continental Casualty 
Co. v. Pittman, 145 Ga. 641, 89 S. E. 716, the Supreme Court held that an injury 
caused from sunstroke which resulted in the death of the insured was not an injury 
caused from “external, violent, and accidental means” as provided in the policy, 
and that it did not appear that the sunstroke was due to “accidental means.” In 
Fulton v. Metropolitan Casualty Ins. Co., 19 Ga. App. 127, 91 S. E. 228, it was 
held that “accidental means” in the sense of the policy must be ati act which precedes 
the injury and which causes the injury, and must be an act in which “something 
unforeseen, unexpected, or unusual occurred.” 

In McQueen v. Prudential Ins. Co., 143 Misc. 682, 256 N. Y. S. 906, 907, in which 
it was held that “whether death from general septicemia developing after insured 
suffered rupture of blood vessel in nose while engaged in friendly boxing bout was 
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due to ‘accidental means’ within policy,” is a question for determination by a jury, 
there was evidence that the injury might have been caused from a germ infection 
entering through the rupture. The court in the opinion stated: “There was proof 
from which the jury might have found that the germ causing the infection entered 
through the rupture in the nose. While the insured’s participation in the boxing 
bout was intentional, there appears to be a question of fact as to whether the injury 
was one ordinarily to be expected from, or attendant upon, indulgence in such exer- 
cise, and, even if some injury to the nose might have been expected, the dire result 
which followed was so out of proportion to its trivial cause that whether it was due 
to accidental means was for the jury.” In that case the court recognized that there 
must have been something unusual, unexpected, or unforeseen in the act which 
preceded and caused the injury. 

The verdict for the plaintiff was not supported by the evidence, but, on the con- 
trary, the evidence demanded a verdict for the defendant. It is unnecessary to pass 
upon the assignments of error which relate only to exceptions to the charge of the 
court and to matters arising out of the defendant’s plea of accord and satisfaction. 
The court did not err in overruling the general demurrer to the petition, but did 
err in overruling the motion for new trial. 

Judgment reversed. 

Jenkins, P. J., concurs. 

Sutton, J., dissents. 


SALEM LODGE, NO. 21, F. & A. M. v. SWAILS. No. 26233. 
Supreme Court of Indiana. Oct. 25, 1935. 
197 Northeastern Reporter 837. 
1. INSURANCE. 

Statute, which prohibited receiving application for or writing life insurance 
unless beneficiary had insurable interest or was related to insured, held constitu- 
tional (Burns’ Ann. St. 1926, § 9033). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

2. INSURANCE. 

Lodge named as alternative beneficiary nearly three years after execution of 
policy held entitled to proceeds of life policy notwithstanding statute which pro- 
hibited receiving application or writing life policy unless beneficiary had insurable 
interest or was related to insured where there was no suggestion that change of 
beneficiary was made to evade statute, since statute did not purport to restrict 
insured’s right to change beneficiary or to assign beneficial interest in policy 
(Burns’ Ann. St. 1926, § 9033). 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Bartholomew Circuit Court; Cassius B. Cooper, Special Judge. 

Interpleader on petition of the Mutual Life Insurance ne wherein Oren 
0. Swails filed a cross complaint against Salem Lodge No. 21, F. & A. M. From 

judgment overruling a demurrer to the cross-complaint, aed appeals. 

Reversed and remanded, with directions. 

James G. Berkey, of Salem, and Albert W. Phillips, of Columbus, for appellant. 

Oren O. Swails, of Seymour, pro se. 


PRUDENTIAL INS. CO. OF AMERICA v. CITIZENS TRUST & SAVINGS 
BANK OF EVANSVILLE. No. 15051. 
Appellate Court of Indiana, in Banc. Nov. 8, 1935. 


198 Northeastern Reporter 116. 

INSURANCE. 
_ _ Inaction on disability clause of policy, finding that since designated date insured 
had been insane and wholly and permanently unable to engage in any occupation held 
to mi conclusions of law that insured was entitled to recover specified amount 
m pohic Vy 

(For other cases, see Insurance, Dec. Dig. § 670.) 

INSU RANCE. 
_ “Permanent disability” within policy providing for indemnity during permanent 
disability and that during such disability insured should furnish proof of continua- 
tion thereof upon demand, and that in event that insured recovered therefrom no 
further premiums should be waived and no further payments on account of dis- 
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ability made, held to contemplate disability which, at time claim was being tried, 
court found would probably remain for life; the word “permanent” not always 
embracing the idea of absolute perpetuity. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
5. INSURANCE. | : 

Evidence that insured was found to be insane and was committed to a hospital 
as ati insane patient and remained there as a patient up to date of trial held to sus- 
tain finding of “permanent disability” of insured within policy, notwithstanding that 
physicians testified that insured might recover his sanity, and that no one testified 
that he would never recover. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
6. INSURANCE. on eee : ; 

Evidence that proof of permanent disability was made by guardian of insured 
on form furnished by insurer and given to insurer’s agent held to show that insurer 
received due proof of total and permanent disability within meaning of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


Appeal from Vanderburgh Circuit Court; John W. Spencer, Jr., Judge. 

Action by the Citizens Trust & Savings Bank of Evansville, Ind., guardian of 
Robert E. Nichols, an incompetent, against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Meyer, Fine & Bamberger, of Evansville, for appellant. 

Henning & Youngblood, of Evansville, for appellee. 

Dupine, Chief Judge. 

This is au appeal from a judgment rendered in a suit instituted by appellee, 
Citizens Trust & Savings Bank of Evansville, Ind., guardian of Robert E. Nichols, 
an incompetent, against appellant, the Prudential Insurance Company of America, 
to recover on an insurance policy issued by appellant to appellee’s ward. 


The complaint was in one paragraph and in an ordinary form of complaint to 
recover on the provision of the policy covering total and permanent disability. 
Appellant filed an answer in two paragraphs; the first being a general denial, and 
the second alleging that due proof of total and permanent disability was not fur- 
nished as was required by the terms of the policy. Appellee filed a reply in general 
denial to appellant’s second paragraph of answer. 


The cause was tried by the court without a jury. Upon request properly made, 
the court made a special finding of facts, stated three conclusions of law, and ren- 
dered judgment for $350 in favor of appellee. 

Appellant filed a motion for new trial, which the court overruled, and thereafter 
appellant perfected this appeal, assigning as errors relied upon for reversal that the 
trial court erred in each of its conclusions of law, and erred in overruling appel- 
lant’s motion for new trial. 

The grounds for new trial which are discussed in appellant’s brief are: (1) 
The decision of the court is not sustained by sufficient evidence; (2) the decision of 
the court is contrary to law; (3) error in the admission of certain evidence. 

The conclusions of law stated by the court are as follows: “1. That the law ts 
with the plaintiff. 2. That by the terms of the contract of insurance sued upon the 
payment of the premium due on February 11, 1933 was waived by the defendant. 3. 
That the plaintiff is entitled to recover on said contract of insurance from the 
defendant the sum of $350.00 and its costs herein paid out and expended.” 

[1] Appellant contends that the conclusions of law are not supported by the 
finding of facts because “there was no finding that Robert E. Nichols had become 
permanently disabled or physically or mentally incapacitated to such an extent that 
he, by reason of such disability, was rendered wholly and permanently unable to 
engage in any occupation or perform any work for any kind of compensation of 
financial value.” . 

We feel that appellant’s counsel must have overlooked finding No. 3, which 1s 
as follows: “3. That on August 10, 1932, and while said policy of insurance was in 
full force and effect, the said Robert E. Nichols, the insured therein, was adjudged 
insane by the Superior Court of Vanderburgh County, Indiana, was confined to 4 
hospital for treatment therefor, and ever since that date has been and is now tnsane 
and confined to a hospital, and has since said date been rendered by reason of such 
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incapacity wholly and permanently unable to engage in any occupation or perform 
any work for any kind of compensation of financial value.” (Our italics.) 

” That finding, and particularly the part thereof which we have italicized (see 
above), so completely refutes appellant’s said contention, that a discussion of the 
proposition would be superfluous. ; ; : 

[2] Appellant further contends “there is a total failure of proof as to the receipt 
by appellant of due proof of appellee’s total and permanent disability, as required 
by the policy sued upon.” 

“Finding No. 7 was as follows: “7. That on December 14, 1932, the guardian of 
Robert E. Nichols furnished proof of total and permanent disability on forms fur- 
nished and supplied by the defendant, Prudential Insurance Company of America, 
which were thereafter delivered to the defendant on December 21, 1932, * * *.” 

Appellant has failed to state, under the heading of propositions and authorities, 
any reasons why the notice referred to in finding No. 7 was not such “due proof,” 
or to discuss its said contention at all; therefore, under rule 21, clause 6, we hold 
that said proposition is not duly presented for review by this court. 

[3, 4] In support of the grounds for new trial that the decision is not supported 
by sufficient evidence, and is contrary to law, appellant contends that “it does not 
afirmatively appear from the evidence that the disability of Robert E. Nichols 
* * * was permanent.” . 

The evidence shows without dispute that Nichols was found to be insane on 
August 10, 1932, by three doctors; that he was committed to a veterans’ hospital as 
an — patient in August, 1932, and remained there as a patient up to date of 
the trial. 

Appellant’s contention is based on the fact, however, that the doctors testified 
that he might recover his sanity, and on the tact that no one testified that he would 
never recover. 

The word “permanent” does not always embrace the idea of absolute perpetuity. 
See Bouv. Law Dict. In insurance parlance the term “permanent disability” con- 
templates a disability, which, at the time the claim is being tried, the court finds 
will probably remain for life. See Metropolitan Life Ins. Co. v. Noe (1930) 161 
Tenn. 335, 31 S.W.(2d) 689; Equitable Life Assur. Society v. Serio, 155 Miss. 515, 
124 So. 485. 

A consideration of the policy as a whole indicates that such a construction of 
the word permanent was intended. The policy contained the following provisions: 
“If the insured shall furnish due proof to the company, * * * from any cause 
whatsoever that he had become mentally incapacitated to such an extent that he by 
reason of such incapacity is rendered wholly and permanently unable to engage in 
any occupation or perform any work for any kind of compensation of financial value, 
the company will waive the payment of any premium, etc., and in addition thereto 
will pay ‘during such disability,’ fifty dollars per month, such disability installments 
shall begin immediately after the company shall have received due proof of dis- 
ability.” (Our italics.) 

The policy further provides under subject “Recovery From Disability” : hs 

“The insured upon demand by the company at any time during such disability 
and before the company’s liability hereunder has ceased, shall furnish due proof 
that he actually continues in a state of disability as defined above, and in case of 
one so to do the insured shall be deemed to have recovered from such state of 

isability. 

“In the event that the insured recovers from such state of disability no further 
premiums shall be waived and no further monthly payments on account of disability 
shall be made.” (Our italics.) 

Said provisions would not harmonize with any different construction of the 
word permanent than the construction which we have given it above. Said pro- 
visions would conflict with the construction contended for by appellant. A well- 
known rule of construction requires courts to accept a construction of a contract 
which harmonizes the provisions thereof, if that can be reasonably done, as against 
a construction which causes the provisions thereof to be conflicting. 

_ [5] We hold the evidence is amply sufficient to sustain the finding that Nichols’ 
—- was permanent, within the meaning of that term expressed in the insurance 
contract. 


[6] Appellant also contends that the uncontradicted evidence discloses that the 
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appellant did not, at the time, receive due proof of the total and permanent dis- 
ability, as such term is defined in the policy sued upon. 

The evidence discloses that a proof of loss was made by appellee on a form fur- 
nished by appellant, and was given to appellant’s agent. Appellant does not give 
any reasons under propositions and authorities why said proof of loss was insuffi- 
cient; in fact appellant does not discuss its said contention under the heading of 
propositions and authorities. 

[7] The evidence, the introduction of which is complained of by appellant, was 
the record of the judgment of the Vanderburgh superior court adjudging Nichols 
insane. Appellant’s reasons for said contention are that said proceeding was ex 
parte, and the judgment is not binding on appellant. 

If the admission of said evidence was erroneous, which we do not decide, the 
error was harmless, because the insanity of Nichols was proven by other uncontra- 
dicted evidence. Ginn v. State (1903) 161 Ind. 292, 295, 68 N. E. 294; Coff v. State 
(1921) 191 Ind. 416, 133 N. E. 3. 

No reversible error having been shown, the judgment is affirmed. 


COLVER v. CONTINENTAL ASSUR. CO. No. 43137. 
Supreme Court of Iowa. Oct. 15, 1935. 
262 Northwestern Reporter 791. 
1. INSURANCE. . 

Action on life policy defended on ground that insured obtained certificate of 
sound health by false answers in failing to mention prior visits to physicians held 
properly submitted to jury where insured had told insurer’s agent of such visits 
and record did not show that insured had any idea that there was anything 
fundamentally wrong with him (Code 1931, § 8770). 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
2. INSURANCE. 

In action on life policy, burden of proving defense that insured obtained 
certificate of sound health by false answers made to insurer’s medical examiner 


held on insurer (Code 1931, § 8770). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
5. INSURANCE. 

In action by beneficiary on life policy defended on ground that insurer 
had been released by compromise settlement which had been obtained by exper- 
ienced adjuster from beneficiary who was ill, who had no one to advise her and 
who was woman of no business experience, whether such settlement was obtained 
by fraud held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from District Court, Lucas County; C. F. Wennerstrum, Judge. 

Plaintiff, the widow of Lester H. Colver, commenced suit against the defend- 
ant insurance company to recover upon a $2,000 life insurance policy written 
upon the life of Lester H. Colver by the defendant company, in which policy the 
plaintiff was made beneficiary. Defendant set up two defenses: First, that the 
policy was procured by fraud; and, second, that a compromise settlement was 
made by the plaintiff. Plaintiff in reply denied the first defense and set up that 
the written release or compromise settlement was obtaind by fraud and misrep- 
resentation and was without consideration. Case was submitted to the jury, who 
returned a verdict in favor of the plaintiff. Defendant appeals. Opinion states 
the facts. 

Affirmed. . 

R. C. d’Autremont, of Chicago, Ill, and Mabry & Mabry, of Albia, for 
appellant. 

H. V. Levis and George C. Stuart, both of Chariton, for appellee. 

MITCHELL, Justice. 

Lester H. Colver made written application to the Continental Assurance Com- 
pany for a policy of insurance in the amount of $2,000 upon his life. On the 20th 
day of September, 1933, he appeared before Dr. A. L. Yocom, Jr., the medical exam- 
iner of the appellant company at Chariton, Iowa, and submitted to a medical exam- 
ination as to his health and insurability. The medical examiner made a certificate 
of health to the insurance company, and as a result thereof, on the 2d day of October, 
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1933, the policy now in question was issued, naming Oral M. Colver, the wife of the 
insured, as beneficiary. On the 12th day of December, 1933, the insured died at 
Afton, lowa. Formal proof of claim was filed by the beneficiary, as required. The 
company then made an investigation and discovered that Lester Colver on the 19th 
day of August, 1933, had consulted Dr. Delmar B. Sollis, an eye specialist, in Chari- 
ton, Iowa, and had given him a history of having suffered from diplopia or double 
vision. Investigation further disclosed that the insured had complained of a tired, 
overworked feeling during July and August of 1933. The insurance company then 
instructed one of their adjusters, Mr. Ladd Shramek, to call on Mrs. Colver and to 
explain to her that the company had certain defenses against the claim filed by her 
and that it felt, by reason of the false and fraudulent representations and conceal- 
ment made by the insured concerning his health, it owed her nothing on the policy. 
In compliance with his employer’s instructions, Mr. Shramek did call on the bene- 
ficiary on February 16, 1934. He called early in the afternoon, and as Mrs. Colver 
was sick in bed and unable to see him he came back about 4:30, when her thirteen 
year old daughter, who was attending school, had returned home. Mr. Shramek 
was a man of experience in the settlement of cases; that was his business. He told 
Mrs. Colver that her husband had secured the policy by making false statements 
aud that the insurance company was not liable, but that it would pay her what it 
would cost the company to defend a lawsuit, if she brought one, $200. He then 
secured her signature to a release, gave her a check in the amount of $200, and took 
the policy with him. Later Mrs. Colver tendered the $200 which the company had 
paid her and demanded the full face value of the policy in the amount of $2,000. 
The insurance company refused to pay, and she was forced to commence suit. The 
appellant company set up two defenses: First, that the policy was procured by 
fraud; second, that a compromise settlement was made by appellee when she exe- 
cuted her release to the appellant’s agent and surrendered the policy on the payment 
of the sum of $200. The appellee in reply denied the first defense and set up that 
the written release was obtained by fraud and misrepresentation and was without 
consideration, and asked that she recover the balance due under the insurance con- 
tract in the amount of $1,800. The case was submitted to a jury, which returned a 
verdict in favor of Mrs. Colver. The insurance company has appealed to this court. 

The appellant relies mainly upon two propositions for reversal of this case: 
First, that Lester H. Colver made false and fraudulent answers to the insurance 
company’s medical examiner, and by fraud obtained from such medical examiner a 
certificate of sound health and insurability, and the issuance of the policy of insurance 
sued upon. 

The false statements which appellant complains of that were made to the exam- 
ining physician, were: First, in response to the question, “Have you ever had or 
been told that you had fits, nervous breakdown, overwork, or any other nervous or 
mental disorder?” he answered, “No,” and, second, to the question, “What physicians 
did you consult in the past ten years? Name all, state why?” he answered, “None.” 
The insurance company claims that because Lester Colver consulted an eye specialist, 
who diagnosed his trouble simply as a defect in his eyesight and prescribed eye 
glasses for him; and that because Lester Colver consulted Dr. Gutch of Chariton 
some two or three months preceding and was given a tonic, these answers were false 
and made with the intent of deceiving Dr. Yocom into issuing a certificate of health. 


It is the statutory law of Iowa, section 8770, Code of 1931, that the certificate of 
health given by a company’s medical examiner is conclusive and the company is 


estopped to attack the insurability of applicant unless the certificate be secured by 
fraud and deceit. 


In the case of Sargent v. Modern Brotherhood, reported in 148 Iowa, 600, on 
page 607, 127 N. W. 52, 55, this court said: 

“But in the interpretation of the language used in calling for answers and in 
making response to such inquiries, the courts insist upon a reasonable or even a 
liberal construction in favor of the assured, with a view to avoiding forfeitures 
on purely technical grounds. As is said in the case of Wilkinson v. Connecticut 
Mutual L. Ins. Co., 30 Iowa, 119, 127, 6 Am. Rep. 657, relating to the failure to 
disclose in answer to a question about previous accidental injuries a slight injury 
which the jury specifically found not to be serious: ‘The language of the question 
is to have a reasonable construction in view of the purposes for which the ques- 
tion was asked. It must have reference to such an accidental injury as probably 
would or might possibly have influenced subsequent health or longevity of the 
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insured. It could not refer, and could not be understood by any person reading the 
question for a personal answer to refer, to a small burn upon the hand or arm dur- 
ing infancy, to a cut upon the thumb or finger in youth, to a stumble or falling or 
sprain of a joint in more advanced age. The idea is that such a construction is to 
be put by the courts upon the language as an ordinary person of common under- 
standing would put upon it, when addressed to him for answer.’ * * * 

“Thus, it has been held that a statement that the applicant is in good health is 
not shown to be false by proof of a temporary ailment, not indicating a vice in the 
constitution or so serious as to have some bearing on ‘the general health and con- 
tinuance of health; that is, such as according to common understanding, would be 
called a disease. * * * 

“Even where the inquiry is as to a specific ailment or disease it is to be inter- 
preted as calling for an answer only where the previous attack was of a nature likely 
to result in impairment of health or to indicate a constitutional difficulty which 
might shorten life. * * * Accordingly, this court had held a negative answer 
as to ‘spitting or coughing of blood’ was not false, unless the evidence showed that 
the applicant had been subject to spitting or coughing of blood in such sense as that 
a reasonable person might suppose some ill health or physical condition affecting 
the desirability of the applicant as a risk, was indicated. * * 


“Giving to the questions and answers in this case relating to previous disease or 
severe sickness the interpretation thus indicated, it is clear that the evidence did 
not show any falsity in the statements. The tonsilitis or quinsy was not of a char- 
acter to be denominated a disease, and the stomach trouble appears to have been of a 
similarly inconsequential character. Headaches due to temporary causes, not indi- 
cating or resulting in constitutional impairment, are not regarded as matters of 
enough ‘consequence to be disclosed even where there is a specific question as to 
habitual headaches. * * * 


“The same principle is to be applied in construing questions and answers relating 
to prior attendance by a physician. In response to such question it is not necessary 
for the applicant to disclose the occasion and circumstances of ev ery consultation of 
a physician for temporary disability or indisposition, not amounting to a disease.” 


[1] In this statement of the law we concur. To hold otherwise would no doubt 
unjustly deprive many of the right to recover upon insurance policies, who through 
failure of memory or because of what to them seemed a trivial call upon a doctor 
failed to disclose some consultation with a doctor for a temporary disability or 
indisposition, or for some minor ailment. The untrue answer does not necessarily 
prove fraud; there still remains the question for the jury to consider whether or not 
there was an attempt to deceive the insurance company. In the case at bar Lester 
H. Colver did not seek this insurance. The agent of the insurance company called 
upon him several times urging him to take the policy. Finally he signed the appli- 
cation. He did not rush to the doctor’s office to take the physical examination; the 
record shows he was called twice before he went. He was working steadily and at 
hard labor, all during this time, and appeared to be in the best of health. He had 
told the agent of the insurance company who had solicited the policy about the fact 
that Dr. Sollis had fitted him with a pair of eye glasses and that Dr. Gutch had 
given him a tonic. The record does show that he went to Dr. Sollis, an eve special- 
ist, and that the doctor thought his trouble would be cured by fitting him with a 
pair of eye glasses. There is nothing in the evidence of Dr. Sollis that would con- 
vince any reasonable man that Lester H. Colver had anything the matter with him 
except that he needed glasses. Colver did go to Dr. Gutch some months before for 
a trivial ailment. Certainly there is nothing in this record to show that Lester H. 
Colver had any idea from his consultations with Dr. Sollis and Dr. Gutch that there 
was anything fundamentally wrong with him; that he had any disease. He sub- 
mitted himself to the examination of the insurance company’s doctor. He made no 
effort to conceal anything from the company, as he had told their agent, the man 
who solicited the policy, that he had consulted both Dr. Sollis and Dr. Gutch and 
what they had advised him. ' 


[2, 3] In view of the law, the presumption of the statute, and all the facts sur- 
rounding the issuance of this ‘policy ; in view of the further fact that the burden of 
proof of this defense was upon the appellant; in view of the fact that they seek 
to prove fraud by one witness only; in view of the fact that the credibility of, the 
witness is for the jury, the lower court was right in submitting the case to the jury 
for its determination. 
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The appellant in regard to the second question raised says: 

“No principle of law is more definitely or more universally settled than that a 
compromise settlement of a good faith controversy between two or more parties is 
encouraged by the law, and when made without any fraud or artifice on either side, 
is universally unheld by the courts, not only in our own jurisdiction, but in every 
jurisdiction. Such a principle rests upon the soundest public policy and is con- 
ducive to peace, amity and good order among men.” 

[4] With this statement we agree. When settlements are fairly arrived at 
between parties, such agreements should be respected and enforced by the court. It 
is the policy of courts also to encourage the amicable settlements of all contro- 
versies, but, as said by this court, “it is ever more a matter of good policy and good 
morals to stamp the law’s disapproval upon settlements which bear the taint of fraud 
and undue advantage.” 


[5] Let us look at the situation in this case. The insurance company, about a 
month after the death of the insured, sent its trained expert, a man who for more 
than twenty years had been engaged in the business of an insurance adjuster, to the 
home of Mrs. Lester Colver. She was a lady of little education and of no business 
experience. On the day that Mr. Shramek, the adjuster, arrived, she was confined to 
her bed. Somehow or other he talked to her through the window. Just how this 
occurred we do not know. He sought admission to the house and she said she was 
sick; there was no one there and she could not see him. She informed him then 
that her daughter, thirteen years of age, was at school, and would be back around 
4o’clock. He said he would return, and he did. Mrs. Colver was still in bed. The 
thirteen year old girl was the only other person present. The adjuster told Mrs. 
Colver that her husband had taken the policy out under false pretenses and that 
therefore made the policy no good. This statement, that her husband had tried to 
defraud the company, affected Mrs. Colver greatly and caused her to cry and to 
reply that “Lester didn’t take that policy to defraud,” and that he had dropped 
another insurance policy at about the same time. The insurance adjuster then 
replied, “Of course the company knows that your husband didn’t intend to defraud 
the company.” After considerable argument back and forth between this trained 
expert, representing the insurance company, and the widow, confined to her bed, 
with no one with whom to advise or consult, Mrs. Colver signed a release, settling 
the $2,000 claim against the company for the sum of $200. It is her claim, and there 
is evidence to bear it out, that the adjuster represented to her that this policy of 
insurance was not good and she could not recover anything under it because of false 
representations made to Dr. Yocom. And yet we find this same adjuster admitting 
that his company did not believe that Lester Colver intended to defraud the com- 
pany when he made answer to the questions of Dr. Yocom. And, knowing that 
Lester Colver did not intend to defraud the company, this adjuster knew that the 
company had no defense to this policy, and when he told Mrs. Colver that the state- 
ments which Lester Colver made rendered the policy no good and she would get 
nothing unless she settled, he told her facts which he knew, or is charged with know- 
ing, to be false. It will not do for him to say that it was merely his opinion of the 
law, as he holds himself out as one who is skilled in the law of insurance, and as 
Mrs. Colver put it, she thought he ought to know the law. 

This court in the case of Rauen v. Insurance Company, 129 Iowa, 725, at page 
738, 106 N. W. 198, 203, said: 

“But there was here more than a mistake. There was a surrender of legal 
rights intentionally induced and procured by a false representation as to the law 
governing the case. The defendant must be presumed to have known that it was 
liable for the whole loss, and by falsely representing that under the law applicable 
to the case the policy was void it induced plaintiff to rely upon the superior knowl- 
edge that it possessed upon the subject and to surrender to it his claim. This clearly 
constituted fraud, and there would be manifest injustice in upholding a settlement 
under such circumstances.” 


In the case of Robinson v. Meek, reported in 203 Iowa, 185, 210 N. W. 762, 
we find a case where an illiterate colored man was severely injured, and within a 
few days after he was taken to the hospital with a broken leg and other injuries and 
confined to his bed an insurance adjuster went to see him. This court, speaking 
through Justice Evans, said, 203 Iowa, 185, at page 188, 210 N. W. 762, 763: 

“The conversation, in the first instance, was the casual conversation of visitors. 
The plaintiff was suffering great pain. His leg was in a splint and was held in an 
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elevated position from which a weight was suspended over a pulley. His head 
had been injured, aud he was suffering from great headache and from roaring in 
his head. Sleeping tablets had been administered to him and a ‘shot in the arm’. 
This was his physical condition. He had no one present to advise or assist him, 
He had no warning that he would need any advice or assistance. The conversation 
was one sided. The defendant assured him that his expenses would all be cared 
for. He appeared to have been appreciative of defendant’s solicitude. The record 
discloses that the plaintiff assented to everything that was said or proposed to him. 
After making the representations testified to, the agent said to him: ‘I will give you 
$125. Will that be all right?’ The plaintiff answered: ‘I guess so.’ The agent 
immediately wrote out the contract of settlement. When he found the plaintiff 
could not read it because of his condition, he read it to him.” 

On page 190 of 203 Iowa, 210 N. W. 762, 764: 

“The helpless condition of the plaintiff was pleaded in the reply, as an incident 
of the fraud. Without holding that the mere representations herein set forth were, 
of themselves, sufficient to impeach this settlement, if they had been made under 
different circumstances from those indicated herein, we reach the conclusion that 
the question of fraud and fraudulent representations, in the light of plaintiff’s then 
physical and mental condition and capacity, was fairly one for the jury. In Kil- 
martin v. Chicago, B. & Q. R. Co., 137 Iowa, 64, 70, 71, 114 N. W. 522, 525, wherein 
we sustained the settlement, we said: 

“Settlements made with an injured party by a claim agent of a railroad, who 
is rushed to the scene, and who deals with the injured person before he has had time 
to realize what he has suffered, or is likely to suffer, and without opportunity for 
consultation, may well be looked upon with suspicion.’ ” 

So in the case at bar Mrs. Colver was certainly in a helpless condition. Her 
husband had died but a month before. She was alone at home, confined to her bed. 
She had no one to advise or assist her, for the only person present was her thirteen 
year old daughter, who had just returned from school. The insurance adjuster 
knew these things and yet he went into that sick room, confronted this woman of 
no business experience in her weakened condition, and secured a settlement of a 
$2,000 obligation for the sum of only $200. We think that, in the words of Judge 
Evans in the case just cited, such settlement “may well be looked upon with suspi- 
cion.” Certainly, in view of the circumstances under which this compromise settle- 
ment was made, the question of fraud and fraudulent representations, in the light 
of appellee’s then physical and mental condition, was fairly one for the jury. 

But the appellant says that the case of Vande Stouwe v. Bankers’ Life Company, 
reported in 218 Iowa, 1182, 254 N. W. 790, is a case involving almost identical fea- 
tures with the case at bar. The writer of this opinion did not agree with the major- 
ity in that case, and his views are set out in a dissenting opinion. No good could 
be accomplished by repeating them here. The Vande Stouwe Case is distinguish- 
able from the case at bar for the reason that Vande Stouwe was alive, representa- 
tions were made to him, and he knew whether or not he had made false statements 
or intended to defraud the company in procuring the policy or to deceive the exam- 
ining physician into issuing a certificate of health. When the attorney representing 
the insurance company in that case told him of the facts which he had discovered, 
Vande Stouwe knew whether or not these facts were true, while in the case at bar 
the adjuster was not talking with Lester H. Colver but with his widow, and she did 
not know whether the statements that the adjuster made to her that her husband 
had made false statements to Dr. Yocom were true or not. In the Vande Stouwe 
Case, Vande Stouwe knew whether the statements were true, while in the case at 
bar Mrs. Colver was forced to rely entirely on the statements of the adjuster. 

Other questions are raised, all of which have been given careful consideration. 
The record clearly shows that this was a question for the jury to decide, and it 
was properly submitted by the court. 

Judgment and decree of the lower court must be, and it is hereby, affirmed. 

Kintzinger, C. J., and Anderson, Donegan, Hamilton, and Powers, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. JONES. 
Court of Appeals of Kentucky. Sept. 24, 1935. 
86 Southwestern Reporter (2d) 139. 


1. INSURANCE. 


Result following from ordinary means, voluntarily employed, in a not unusual 





Life] National Life & Accident Ins. Co. v. Jones 479 


or unexpected way, is not a result effected by “accidental means,” but if in the act 
which precedes the injury something unforeseen, unexpected, or unusual occurs 
which produces the injury, then the injury has resulted through “accidental means” 
within double indemnity clause of life policy. 
An effect which is the natural and probable consequence of an act or 
course of action is not an “accident,” nor produced by “accidental means,” 
but is either result of actual design, or falls under maxim that every man 
must be held to intend natural and probable consequence of his deeds, but an 
effect which is not the natural or probable consequence of the means produc- 
ing it, which does not ordinarily follow and cannot be reasonably anticipated 
from use of those means, and which actor did not intend to produce, and 
which he cannot be charged with design of producing, is produced by “acci- 
dental means”; such effect is not result of design, cannot be reasonably 
anticipated, is unexpected, and is produced by an unusual combination of 
fortuitous circumstances. 


(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. ' : 

Where cause of injury or death of insured was his own act, means which caused 
result must be undesigned and unintentional on part of insured, and the injury or 
death must be an unintended and undesigned result to allow recovery under double 
indemnity clause of life policy on theory injury or death was caused by “accidental 
means.” 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. . ; 

To entitle beneficiary of life policy to double indemnity on theory death was 
caused by “accidental means,” it is not sufficient that death was unexpected or unfore- 
seen, but there must be some evidence of unexpectedness in the preceding act or 
occurrence which led to his death. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4, INSURANCE. . a 

Presumption existed that insured’s death as result of gunshot wound inflicted 
by another was accidental within double indemnity clause of life policy, and burden 
was on insurer to prove that death was not accidental. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

5. INSURANCE. ? ; 

In action to recover double indemnity under life policy for insured’s death as 
result of gunshot wound inflicted by another on theory death was caused by “acci- 
dental means,” evidence, consisting of testimony of witnesses in prosecution against 
person who had inflicted wound, held admissible to establish that insured’s death 
was brought about by his own action in that accused fired in self-defense, and that 
death therefore was not proximate result of accidental means. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal from Circuit Court, Warren County. 


Action by Drucilla Jones against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Rodes & Harlin, of Bowling Green, for appellant. 

B. T. Rountree, of Bowling Green, for appellee. 

RICHARDSON, Justice. 

_ The competency of the evidence offered by the insurer bearing on the right of 
Drucilla Jones, the beneficiary, to recover on the “double indemnity clause” of an 
iusurance policy, issued by the National Life & Accident Insurance Company of 
Nashville, Tenn., to Fred Jones, is the question presented for determination. 

_ The policy was issued August 7, 1933, to Fred Jones for a weekly premium of 
15 cents; the amount payable in the event of his death was $210. 

On a trial to a jury the beneficiary introduced evidence to establish her right to 
recover of the insurer on the “double indemnity clause” of the policy. At the con- 
clusion of the evidence in her behalf, the parties stipulated that the testimony of 
named witnesses who had testified in a prosecution of the commonwealth against 
W. C. Poston for the crime, committed by the shooting, wounding, and killing the 
insured, Fred Jones, “be considered as the testimony of said witnesses given in this 
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case, as if they had testified in person and offered to be introduced before the jury.” 
To the introduction of the witnesses or the reading of their testimony to the jury, 
Drucilla Jones objected, insisting it was incompetent. The court sustained the 
objection and refused to admit the offered testimony. The jury returned, under the 
instructions of the court, a verdict for the beneficiary. The “double indemnity 
clause” reads: 

“* * * Upon Receipt of Due Proof that the Insured after attainment of age 
5 and prior to the attainment of age 70 has sustained bodily injury, solely through 
external, violent and accidental means, occurring after the date of the policy, and 
resulting in the death of the Insured within ninety days from the date of such bodily 
injury while the policy is in force, and while no premium is more than four weeks 
in arrears, the Company will pay, in addition to any other sums due under the Pol- 
icy and subject to the provisions of the Policy, a Benefit for death by accidental 
means equal to the face amount of insurance stated in the Policy less the amount of 
any disability benefits which has become payable under the policy on account of the 
same bodily injury except as provided below: 

“Exceptions: (1) If the bodily injuries referred to above shall be sustained by 
the Insured while engaged in employment in or on the premises of any open pit or 
under ground mine, or shall be sustained by the Insured while on or about the 
premises or right of way of any railroad company while the insured is following the 
occupation of gang, track or railway laborer; trackwalker; yard, freight or mixed 
train brakeman or flagman, the additional Benefit for death by accidental means 
referred to in the first paragraph hereof shall be one half of the face amount of 
insurance stated in the policy, less the amount of any disability benefit which has 
become payable under the Policy on account of the same bodily injury. (2) No 
benefit for death by accidental means will be paid if the death of the Insured resulted 
from suicide or from having been engaged in military or naval service in time of 
war, or in submarine or diving operations, or in aviation as a passenger or other- 
wise. 

As a basis of her recovery, Drucilla Jones, in her petition, sets forth hzc verba, 
the above “double indemnity clause,” followed by the allegation that the death of 
Fred Jones resulted from “bodily injury, solely through external, violent and acci- 
dental means,” and occurred after the date of the policy, while it was in full force 
and effect; no premiums were in arrears, and she had furnished “due proof” of his 
death to the insurer. 

The insurance company traversed the allegations of the petition and further 
alleged Jones’ death resulted from a gunshot wound inflicted by W. C. Poston, while 
they were both armed with deadly weapons, and that Jones brought on the difficulty 
by voluntarily first assaulting Poston with a deadly weapon, and at the time Poston 
shot Jones, he (Poston) was acting in self-defense. 


It is the contention of Drucilla Jones that though the death of Fred Jones 
resulted from a gunshot wound at the hands of Poston while they were engaged in 
an encounter, she is entitled to recover on the “double indemnity clause,” because 
the deferse presented by the insurance company is not within the exception contained 
in the “double indemnity clause.” It is the contention of the insurance company 
that her right to recover is limited by the express language of the “double indemnity 
clause” to death from “accidental means.” 


It is very clear that the exception contained in the “double indemnity” provision 
is in no way involved; nor is it required of us to determine properly the question at 
issue to consider or construe it. The decisive issue raised by the pleadings, is, 
was Jones’ death caused by “accidental means,” and the sole question now presented, 
is the offered evidence competent on this issue? It is not disputed that his death 
was the result of “external and violent” means. 


[1] The expression “accidental means,” as it is used in the policy, has been used 
in policies of insurance for more than fifty years. It has been interpreted in nearly 
every state in the Union. The case which is most often quoted is probably United 
States Mutual Accident Ass’n v. Barry, 131 U. S. 100, 9 S. Ct. 755, 762, 33 L. Ed 
60, where this instruction was approved by the Supreme Court of the United States: 
“If a result is such as follows from ordinary means, voluntarily employed, in 4 
not tinusual or unexpected way, it cannot be called a result effected by accidental 
means; but that if, in the act which precedes the injury, something unforeseen, 
unexpected, unusual, occurs which produces the injury, then the injury has resulted 
through accidental means.” ‘This is substantially the definition given in 6 Cooley 
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Brief on Insurance (2nd Ed.) § 5234; Couch on Insurance, § 1137; Vance on Insur- 
ance, § 871. Another definition frequently quoted is that given in Western Com. 
Travelers’ Ass’n v. Smith (C. C. A.) 85 F. 401, 405, 40 L. R. A. 653: “An effect 
which is the natural and probable consequence of an act or course of action is not 
an accident, nor is it produced by accidental means. It is either the result of actual 
design, or it falls under the maxim that every man must be held to intend the 
natural and probable consequence of his deeds. On the other hand, an effect whicti 
is not the natural or probable consequence of the means which produced it, an effect 
which does not ordinarily follow and cannot be reasonably anticipated from the use 
of those means, an effect which the actor did not intend to produce and which he 
cannot be charged with the design of producing, * * * is produced by acci- 
dental means. It is produced by means which were neither designed nor calculated 
to cause it. Such an effect is not the result of design, cannot be reasonably antic- 
ipated, is unexpected, and is produced by an unusual combination of fortuitous cir- 
cumstances; in other words, it is produced by accidental means.” See, Trau v. 
Preferred Acc. Ins. Co., 98 Pa. Super. 89. 


[2] The courts seem to be agreed that where the cause of injury or death was 
the act of the insured, the means which caused the result to be accidental must be 
undesigned and unintentional on the part of the insured, and that an accidental injury 
or death is an unintended and undesigned result arising from his acts; and an injury 
or death by accidental means is the result arising from his acts unintentionally done. 
Urian v. Equitable Life Assur. Soc., 310 Pa. 342, 165 A. 388. 

Couch, Ency. of Insurance Law, vol. 5, p. 4068, § 1158, aptly states the rule 
applicable to this case, in these words: “Injuries sustained by an insured in an 
encounter brought about by his assault upon another with a deadly weapon, or upon 
one who he knew had such a weapon, are not sustained by accident or by accidental 
means, since in such a case the injury or death is the natural and probable conse- 
quence of his own act. And this, although the assailant did not know that his victim 
was armed.” Sustaining this author’s statement, see Prudential Life Ins. Co. v. 
Overby’s Adm’x, 251 Ky. 750, 65 S.W.(2d) 1006; Taliaferro v. Travelers’ Protective 
Ass'n of America (C. C. A.) 80 F. 368; Dark v. Prudential Ins. Co. of America 
(Cal. Sup.) 40 P.(2d) 906; Virgil McGuire v. Metropolitan Life Ins. Co., 164 
Tenn. 32, 46 S.W.(2d) 53; Isoard v. Mutual Life Ins. Co. of N. Y. (C. C. A.) 
22 F.(2d) 956; Hesse v. Travelers’ Ins. Co., 299 Pa. 125, 149 A. 96: Camp v. Pru- 
dential Ins. Co., 107 Pa. Super. 342, 163 A. 320; Occidental Ins. Co. v. Holcomb 
(C. C. A.) 10 F.(2d) 125; Gilman v. N. Y. Life Ins. Co. (Ark.) 79 S.W.(2d) 78, 
97 A. 1. Re 755. 


In those cases the insured was the aggressor at the time he sustained the injury 
resulting in his death, and knew, or should have anticipated, that the other might 
kill him. The intendment of the offered evidence in the present case was to establish 
that Jones’ death at the hands of Poston was the product of his (Jones’) own inten- 
tional act. 


[3] The “double indemnity” provision, it will be observed, does not insure Jones 
against accidental death, but solely against death effected by “accidental means.” A 
difference, therefore, must be made, in determining the beneficiary’s right to recover 
and the liability of the insurance company, under it, between the result of the acci- 
dent and the means which was the operative cause of his death. It is not enough 
that death was unexpected or unforeseen, but there must be some evidence of 
unexpectedness in the preceding act or occurrence which led to his death. See Rock 
v. Travelers’ Ins. Co., 172 Cal. 462, 156 P. 1029, L. R. A. 1916EF, 1196. The term 
“accidental means” depends for its application upon the facts in each particular case. 
The different facts and circumstances presented in different cases have resulted in 
the varying language used by the courts, when interpreting the term “accidental 
means,” but the principle involved has been essentially the same in every case. 

[4, 5] The presumption is that Jones’ death was the result of a gunshot wound 
as fired by Poston was accidental, and the burden was on the insurer to prove that 
his death was not accidental, within the “double indemnity clause.” Gilman v. N. 
Y. Life Ins. Co., supra. The evidence in behalf of the beneficiary was sufficient to 
entitle her to the benefit of such presumption. And in view of the principles herein 
reiterated, it is not doubtful that the offered evidence is competent to establish that 
the action and conduct of Jones at the moment of the firing of the fatal shot by 
Poston constituted self-defense on the part of Poston as against Jones, and admis- 
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sible to show that his death was not the proximate result of “accidental means.” 
It is strikingly like unto that in behalf of the insurer in the Overby Case. 
Without reproducing it, and not considering or passing on any other question, we 
are prepared to say that the rejected evidence was competent, and the court improp- 
erly refused to permit it to be admitted to the jury. 
Wherefore, the judgment is reversed for proceedings consistent with this 
opinion. 


SMITH v. ETNA LIFE INS. CO. 
Court of Appeals of Kentucky. Sept. 24, 1935. 
86 Southwestern Reporter (2d) 144. 
1. INSURANCE. 


In action on group life policy providing for disability benefits, whether insured 
became totally and permanently disabled while policy was in force held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Circuit Court, Letcher County. 

Action by George Thomas Smith against the tna Life Insurance Company. 
From a judgment for the defendant, plaintiff appeals. 

Judgment reversed. 

Hawk & Lewis, of Whitesburg, for appellant. 

Stephen Combs, Jr., of Whitesburg, for appellee. 

REEs, Justice. 

On April 13, 1923, the AZtna Life Insurance Company issued to the South East 
Coal Company a group insurance policy by the terms of which it insured all the 
employees of the coal company under sixty years of age. The policy provided 
that if any employee became totally and permanently disabled the insurer would 
upon receipt of due proof at its home office of the total and permanent disability of 
such employee, pay immediate disability benefits. The policy continued in force 
until January 1, 1932, when it was canceled. 

The appellant, George Thomas Smith, was an employee of the South East Coal 
Company during the entire time the policy was in force. At the time the policy was 
canceled, he was insured for $1,400. He brought this action against the insurance 
company, alleging in his petition that while his insurance policy was in effect, on the 
5th day of December, 1931, he became totally and permanently disabled by disease, 
and asked that he recover under the total and permanent disability clause of the 
policy the sum of $1,400. The insurance company defended on the grounds that 
Smith did not become totally and permanently disabled within the meaning of the 
policy while the policy was in force, and that he had failed to furnish proof of his 
disability as required by the terms of the policy. At the conclusion of all the evi- 
dence the trial judge sustained the defendant’s motion for a directed verdict in its 
favor. The plaintiff has appealed from the judgment dismissing his petition. 

It is not seriously contended on this appeal that appellant failed to furnish proof 
of his disability in the manner and within the time prescribed by the policy. The 
uncontradicted proof is to the effect that the insurer was promptly notified of appel- 
lant’s disability, that it made an investigation, and denied liability. The only ques- 
tion to be decided is whether or not there was sufficient evidence of total and per- 
maneut disability to authorize a submission of the case to the jury. If so, the trial 
court erred in sustaining the defendant’s motion for a directed verdict in its favor. 

[1] Appellant testified that his leg was amputated above the knee in October, 
1923, and that thereafter he was frequently under a physician’s care. On December 
5, 1931, a tubercular cyst was removed from his arm, and thereafter he was unable 
to perform the work incident to the position he held with the South East Coal 
Company, though he remained on its pay roll until March, 1932. He was the assis- 
tant postmaster of Seco, a mining camp, and it was his duty to carry the mail to and 
from the trains and to issue coupons or scrip for the company’s store and to work 
in the post office. For some time prior to December 5, 1931, he had been unable to 
carry the heavy mail to and from the trains, and this work had been performed by 
others. Subsequent to December 5, 1931, substantially all the duties assigned to him 
were performed by others. 


Dr. John W. Moss testified that he had been treating appellant for about five 
years and that on December 5, 1931, he removed a tubercular cyst from appellant’s 
arm. He found at that time that appellant’s lungs were affected and that he had 
tuberculosis. He further testified that appellant would never recover. 
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Dr. B. F. Wright testified that he had known appellant since 1917, and that in 
October, 1923, appellant had a tubercular knee joint and his right leg was amputated. 
The witness treated him frequently, subsequent to that operation, for tuberculosis 
and he testified that after December 5, 1931, appellant had been totally and per- 
manently disabled. 

[2] Much is made of the fact that appellant continued on the pay roll of the 
South East Coal Company until March, 15, 1932, and continued to act as assistant 
postmaster. There is proof, however, that he was unable to perform the duties of 
the position after he was operated on in December, 1931, and that substantially all 
of these duties were performed by assistants assigned to him by the coal company. 
Dr. Wright, who was the postmaster, stated that he permitted appellant to retain 
his position as assistant postmaster through sympathy, though he knew he was 
unable to do the work incident to the position. There was sufficient proof tending 
to show that appellant became totally and permanently disabled while the policy was 
in force to authorize a submission of the question to the jury. The rule is that a 
peremptory instruction should not be given where the facts proven, together with 
inferences fairly deducible therefrom considered most favorably to the plaintiff, sus- 
tain the cause of action alleged. If there is any competent, relevant evidence war- 
ranting a rcovery, the question is for the jury. North American Accident Ins. Co. 
v. West, 245 Ky. 316, 53 S.W.(2d) 692; Bryson v. Raum’s Adm’r, 243 Ky. 121, 47 
S.W.(2d) 927; Levi v. Gonzenbach, 236 Ky. 586, 33 S.W.(2d) 657. It follows that 
the trial judge erred in sustaining the defendant’s motion for a directed verdict. 

Judgment is reversed for further proceedings consistent herewith. 


KASH’S EX’R et al. v. KASH et al. 
Court of Appeals of Kentucky. Oct. 1, 1935. 
86 Southwestern Reporter (2d) 273. 
1. INSURANCE. 


Appointment of beneficiary under life policy gives him certain rights which con- 
tinue unless beneficiary is changed, notwithstanding insured’s assignment of policy, 
and, upon death of insured, becomes absolute as against his creditors and his estate 
subject to rights of creditor assignees. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 

2. INSURANCE. 

_ Right of beneficiary named in life policy to proceeds of policy upon death of 
insured may be defeated by insured designating pledgee of policy as beneficiary for 
sum of his debt, or by directing pledgee first to resort to proceeds of policy before 
resorting to enforcement of mortgage, where debt is also secured by mortgage on 
real estate, and in either of such cases insurance as against beneficiary is made part 
of insured’s estate. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

3. INSURANCE. 

_. Right of insured, reserving privilege to change beneficiary, to assign or pledge 
life policy, is superior to named beneficiary’s right to proceeds of policy, but such 
beneficiary’s right constitutes claim on all of title not disposed of by insured in exer- 
cise of his superior right. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 

4. INSURANCE. 

Under mortgage providing that life policy had been assigned to mortgagee as 
collateral security for payment of loan, parties held to have intended, in event of 
insured’s death, that mortgagee should utilize proceeds of policy for payment of 
insured mortgagor’s debt before resorting to enforcement of mortgage. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

3. INSURANCE. 

Where language of mortgage and provisions of life policy and assignment evi- 
denced intention of parties that, in event of insured mortgagor’s death, mortgagee, to 
whom policy was assigned as additional security, should utilize proceeds of policy 
tor payment of mortgagor’s debt before resorting to enforcement of mortgage, 
designated beneficiary held bound, even as against insured’s estate, by act of mort- 
gagee in applying proceeds of policy to payment of mortgage. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 
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6, INSURANCE. ; 

Statute providing that beneficiary of life policy shall be entitled to its proceeds 
as against creditors and representatives of person effecting policy held not intended 
to prohibit insured from executing instrument broad enough to defeat, at his death, 
rights of beneficiary, nor to deprive him of power of directing proceeds of policy to 
be applied by a pledgee to payment of debt before resorting to enforcement of 
mortgage executed by insured as additional security (Ky. St. § 655). 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

Appeal from Circuit Court, Lee County. 

Action by Mollie Kash and others against Lee Kash’s Executor and others. 
Judgment for plaintiffs, and defendants appeal. 

Reversed. 

Rose & Stamper, of Beattyville, and Orie S. Ware, of Covington, for appellants. 


Beatty & Beatty, of Beattyville, and Rodney Haggard, of Winchester, for 
appellees. 


RICHARDSON, Justice. 

Lee Kash owned lots Nos. 1, 2, and 3 in block B of Bonhaven Heights, outside 
the city limits of Winchester, Clark county, Ky. He was a single man, never having 
been married. He owned a home at Winchester which was occupied by Mollie 
Kash, his widowed mother, and Mrs. Lillie K. Henry, his sister, and her daughter. 
It was his habit to visit his mother each week. Desiring to build a modern, com- 
fortable home on the three lots, and in order to secure the cash with which to 
build it, he made application to the Equitable Life Assurance Society of the United 
States for a loan of $5,000 and an ordinary life insurance policy on his life for 
$5,000. It issued and delivered to him on August 1, 1931, a policy of the face value 
of $5,000, in which Mollie Kash, his mother, was the designated beneficiary. It con- 
tained a provision reserving to the insured the privilege of changing the beneficiary; 
also to assign or pledge the policy. On August 15, 1931, he executed his note 
to the Equitable for the $5,000, and assigned to it the $5,000 life insurance policy 
to secure the payment of the former. Simultaneously with the execution and 
delivery of the note for the $5,000 he executed and delivered a mortgage on the 
three lots. The mortgage recites that “said policy of life insurance * * * has been 
assigned to said mortgagee as collateral security for the payment of” the note for 
$5,000. And that Kash, the insured, “for the better securing the payment to the said 
party of the second part” of the $5,000 note, “with interest thereon,” had “bar- 
gained, sold, given, granted, conveyed and released and by these presents does bar- 
gain, sell, give, grant, and convey unto the said party of the second part, its succes- 
sors and assigns,” the lots described in the mortgage. Clause No. 9 of the mortgage 
reads: “It is further agreed that the party of the second part may resort for the 
payment of the said principal moneys, premiums and interest to its several securities 
therefor in such manner as it may think fit.” Clause No. 11 contains this language: 
“It is furthermore agreed that if said policy of insurance be still in force, the 
indebtedress secured hereby shall become immediately due and payable upon the 
death of the insured, and the party of the second part shall apply toward the pay- 
ment thereof the amount due from it under the terms of said policy and pay over the 
balance, if any, to such person or persons as may be legally entitled thereto.” 

Another provision in the policy is: “The insured (or assignee if any) may, with- 
out the consent of the beneficiary, surrender, assign or pledge this policy and all 
rights hereunder or, subject to the Society’s approval, change to another form or 
plan of insurance. An assignment by the insured shall operate to exclude any and 
all rights of any beneficiary under this policy except that upon release of all out- 
standing assignments or upon reassignment to the Insured all rights under this policy 
shall be the same as if such assignment of said policy had not been made and that if 
assigned or pledged as collateral only by the Insured and equity remaining at the 
death of the Insured shall accrue to the beneficiary.” 


The policy of insurance, Kash’s note and mortgage demonstrate that the Equit- 
able was engaged in the life insurance business and also that of loaning money. 
During his life Kash paid regularly the monthly installments on the note and interest 
and the premium on the policy up to March 1, 1932. He died April 19, 1932, at which 
time the balance due on the note was $4,797.74. In his application for the policy, 
his age was incorrectly stated, and, considering his correct age and the premium, 
the face of the policy should have been $3,785.05. The beneficiary survived him. 
The Equitable credited on its note as a payment the $3,785.05, leaving a balance 
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of $1,012.69, with interest from April 19, 1932. In this action, it sought to enforce 
its mortgage to subject a sufficiency of the proceeds of the lots and improvements to 
the payment of the balance of its debt. Mollie Kash, the beneficiary, by an appro- 
priate pleading, asserted that upon the death of the insured she became the abso- 
lute owner of the $3,785.05, the proceeds of the policy, and that, by reason of it 
having been applied as a payment on the Equitable’s note, she was entitled to be 
subrogated to the rights of the Equitable to enforce its mortgage on the lots and 
improvements, for the satisfaction of the $3,785.05. The circuit court decreed in 
her favor. The executor of Lee Kash is here insisting that the designated bene- 
ficiary did not become, on the death of the insured, the owner, or entitled to any 
portion of the proceeds of the insurance policy, as against Lee Kash’s estate. 

The parties agree that “the interest of a beneficiary under a life policy is a con- 
tingent or expectant interest” during the life of the insured; also that the insured 
had the absolute right to assign or pledge the $5,000 policy to secure the payment 
of the $5,000 note, and that he never changed the beneficiary under the policy. 

The beneficiary insists that the $5,000 policy was secured by the insured’s mort- 
gage for her benefit, but admits that the insurance company, as against her as bene- 
ficiary, “had the right to credit the proceeds of the policy on its $5,000.00 note.” 
While she concedes “the Equitable had the right to pursue either the policy, or the 
real estate, or both,” she strenuously contends that its action in applying the proceeds 
of the policy as a credit on its note, instead of resorting to the enforcement of its 
mortgage on the real estate for the whole of its note, in no way affected her right 
to the proceeds of the policy, as against Lee Kash’s estate. She argues, as to the 
proceeds of the policy, that she is entitled to the rights and remedies of a surety 
against the estate of the insured. Her view is that the language in the mortgage, 
i.e. “it is further agreed that the party of the second part may resort for.the pay- 
ment of the said principal moneys, premium and interest to its several securities 
therefor in such manner as it may think fit,” substantiates her insistence that the 
rule controlling the right and remedies of a surety are applicable and controlling 
herein. Further, she insists that “the fact that the mortgage directs the proceeds of 
the pledged policy may be paid on the mortgage debt, does not mean that Mollie 
Kash’s equity therein has gone.” She illustrates her insistence with this statement: 
“It is just the same as though Lee Kash borrowed from the Society and mortgaged 
his real estate therefor; and then the mortgagee wanting more security, Mollie 
Kash loaned $3,785.05, in cash, to Lee Kash who in turn pledged the cash to the 
Society as collateral security. * * * The Society would, of course, apply the 
$3,785.05 to Kash’s debt, but a court of equity would reimburse her as against his 
estate and give her a lien as against such real estate therefor.” 


To sustain this line of argument, she cites Thomas v. Beckman, 1 B. Mont. 29; 

Probst v. Wigginton, 213 Ky. 610, 281 S. W. 834; Kelley v. Ball, 19 S. W. 581, 14 
Ky. Law Rep. 132; Landrum v. Landrum’s Adm’x, 186 Ky. 775, 218 S. W. 274; 
Section 655, Ky. St.; Thompson v. Latimer, 209 Ky. 491, 273 S. W. 65; Barbin v. 
Moore, 85 N. H. 362, 159 A. 409, 410, 83 A. L. R. 62. 
_ Section 655, Kentucky Statutes, merely provides that the beneficiary of a life 
insurance policy “shall be entitled to its proceeds against the creditors and repre- 
sentatives of the person effecting the same,” etc. It does not deny the insured the 
right to exercise the power to deprive the beneficiary of the proceeds of a policy. 
Thomas v. Beckman and Probst v. Wigginton aptly state the doctrine of sub- 
togation, as it is generally recognized and applied, which is secondarily involved in 
this case. Kelley v. Ball is illustrative of the application of the doctrine of subro- 
gation. Thompson v. Latimer contains the court’s construction of sections 655 and 
671, Ky. Stat., with the statement of the rule, where a parent gives or devises to 
certain children a part only of his estate and dies intestate as to the remainder, a 
sufficient sum of the undisposed part will be taken to equalize the other with the 
favored ones, as far as the undevised estate will go. It also construes and applies 
section 1407, Kentucky Statutes, and prescribes the rule of estimating the value of 
advancements of the parent. It was stated in Landrum v. Landrum that the insured 
in a life policy, giving him the right to change the beneficiary, may do so without 
the consent of the designated beneficiary. Therein the principle of subrogation is 
again discussed, as it controls the devisee of property charged by a will with the 
debt of the ancestor. 


_ With confidence the beneficiary relies upon, as decisive of the present case, Bar- 
bin v. Moore, supra. 
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In Barbin v. Moore the wife of the insured was designated in one policy and 
the two daughters in the other as the beneficiaries. Each policy contained a 
provision that the insured could change the beneficiaries or assign or pledge it. The 
insured obtained a loan of $9,000, which was secured by a mortgage on his real 
estate. About two years after the policies were issued, he “pledged both policies to 
a bank as additional collateral security, in the event of his death,” for the loan which 
was secured by a mortgage on real estate. Thereafter he made the payments on the 
loan as the same became due, so that at his death there was due the bank $7,762.94. 
The administrator of the insured paid that sum out of the proceeds of the insurance 
policy, and the bank discharged the mortgage on the real estate, which was sold 
by the administrator for $9,025. The beneficiaries of the insurance policies sought, 
under the doctrine of subrogation, to have the court to decree that they were 
entitled to receive, of the proceeds of the real estate in the hands of the administra- 
tor, a sum equal to the amount of insurance money taken by the mortgagee of the 
real estate to satisfy its debt against the insured. The court held that the applying 
the proceeds of the insurance policy to the debt which was secured by the mortgage 
on the real estate, and also by the insurance policy, automatically discharged the 
lien on the real estate as far as the secured creditor was concerned, and that, “as 
between the estate and the policy beneficiaries, it was the duty of the administrator 
to pay the debt, elementary equitable doctrines subrogate the beneficiaries to the 
right against the mortgage security including the fund into which that security has 
been converted by the administrator. Merrill v. Houghton, 51 N. H. 61.” 

[1, 2] It is true, “the distinction between an assignment of a policy or the change 
of a beneficiary is one well-recognized in law.” Also the appointment of a certain 
beneficiary under a policy gives him or her certain rights. And, unless the bene- 
ficiary is changed, his rights continue, notwithstanding the insured’s assignment of 
the policy, and, upon the death of the insured, becomes absolute as against his cred- 
itors and his estate subject to the right of the creditors to whom it was assigned. To 
effectuate the defeat of the right of the beneficiary, it must appear that the insured, 
by the wording of the assignment of the policy or the instrument evidencing the 
pledging it, is broad enough in its terms to accomplish the derogation of the right of 
the beneficiary. This result may be obtained by the insured designating the pledgee 
as the beneficiary for the sum of his debt, or by directing the pledgee first to resort 
to the proceeds of the policy for the payment of the debt which it is pledged to 
secure, in the event of the death of the insured, while the debt is still in existence, 
before resorting to the enforcement of the mortgage, where it is also secured hy a 
mortgage on real estate. In either case, the insurance as against the designated 
beneficiary is thus made a part of the estate of the insured. 


In Barbin v. Moore there was no word or act of the insured disclosed by the 
record indicative or suggestive of the intention or purpose of the insured making the 
proceeds of the policy, to the extent of the debt for which it was pledged, a part of 
the insured’s estate. The only language appearing in that case connoting the 
intention of the insured in this respect was language to the effect the policy is 
assigned to the bank “as additional collateral security, in the event of his death,” 
to secure the loan. 


[3-6] In the pending case, it is expressly declared in the mortgage that the 
$5,000 policy of insurance “had been assigned to the mortgagee as collateral security 
for the payment of the loan. * * * Now, this deed witnesseth: That the party of the 
first party, for the better securing the payment of.the party of the second part,” the 
$5,000 note. This and the above excerpts from the mortgage clearly distinguish the 
present one from the Barbin v. Moore Case. To use the language of the court in 
Barbin v. Moore, “the real situation is that the policy contract provides for a fund 
which may be dealt with in several ways. No one of these is exclusive of the others 
and the exercise of one destroys or suspends the others only as far as necessary to 
give full effect to the former, as exercised. The right to assign or pledge is superior 
to the right of the named beneficiaries; but the latter may be called the residuary 
right, and it constitutes a legal claim upon all of the title that has not been disposed 
of in the exercise of the superior right. Mellows v. Mellows, 61 N. H. 137.” 


Plainly, the language of the mortgage herein is broad enough to convey the 
intention of the insured, and to establish his and the Equitable’s agreement that in the 
event of his death, for the Equitable to utilize the proceeds of the policy for the 
payment of the latter’s debt before resorting to the enforcement of the mortgage 
on the real estate. And the designated beneficiary is bound thereby even as against 
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the insured’s estate. This theory is authorized and sustained by the language of the 
mortgage and is in harmony with the provisions of the policy and the insured’s 
assignment of it to the Equitable. 

This conclusion is not in conflict with section 655, Ky. Stat., for it is not suscep- 
tible of the construction as intending to forbid or prohibit the insured from execut- 
ing an instrument broad enough to defeat, at his death, the beneficiary, nor deprive 
him of the power of directing the proceeds of the policy first to be applied by a 
pledgee to the payment of the debt before resorting to the enforcement of a mort- 
gage executed and delivered by the insured as “additional security.” 

The act of the Equitable in applying the proceeds of the policy to the payment 
of the note, a sum equal to the proceeds of the policy, was in accordance with the 
authority expressly conferred on the Equitable by the language of the mortgage, as 
well as carrying out the express purpose of the insured, manifested by the assign- 
ment of the policy, considered in consideration with provisions of the mortgage. 

The judgment of the chancellor not being in harmony herewith, it is reversed 
for proceedings consistent with this opinion. 


SORENSON et al. v. NEW YORK LIFE INS. CO. No. 30465. 
Supreme Court of Minnesota. Oct. 25, 1935. 
262 Northwestern Reporter 868. 
1. INSURANCE. 

Effect of false answers to questions in application for life policy could not 
be avoided on ground that answers were inserted by medical examiner without 
insured’s knowledge, where insured, when she signed application, had oppor- 
tunity and ability to read questions and answers. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

Syllabus by the Court. 

1. In an insurance application, signed by the insured, where it is alleged. 
that false answers to the questions were inserted by the medical examiner with- 
out the knowledge of the insured, there can be no avoidance of the effect of 
such false answers when it is shown that the insured, at the time of signing the 
application, had the opportunity and ability to read the questions and answers; 
following Shaughnessy v. New York Life Insurance Co., 163 Minn. 134, 203 N. 
W. 600. 

2. The application contained a waiver of privileged medical communications. 
Over objection by plaintiffs the testimony of two doctors who had been con- 
sulted by the insured, prior to the date of the application, was admitted. 
Whether this evidence was properly admitted under subdivision 4, section 9814, 
Mason’s Minn. St. 1927, need not here be decided, since, even without the testi- 
inony of the doctors, the record is sufficient to have warranted a directed verdict. 

\ppeal from District Court, Marshall County; Julius J. Olson, Judge. 

Suit by Edward Sorenson and another against the New York Life Insurance 
Company. Verdicts for plaintiffs, and from the judgment entered, plaintiffs appeal. 

\ffirmed. 

Rasmus Hage, of Warren, for appellants. 

Doherty, Rumble & Butler and R. O. Sullivan, all of St. Paul, for respondent. 

LorING, Justice. 


In a suit by the beneficiaries to recover the face of a policy of insurance on 
the life of Signe Sorenson, who died August 24, 1929, of pulmonary tuberculosis, 
the plaintiffs had a verdict for the amount of the premiums paid upon the policy 
plus interest, and have appealed from the judgment entered pursuant thereto after 
denial of their motion for a new trial. 

_ December 15, 1927, Signe made written application to the defendant for life 
insurance. December 17, 1927, she was examined by the company’s medical exam- 
iner and, on a written statement signed by her, several questions were falsely 
answered in regard to her having consulted physicians and as to her health. By the 
terms of this statement she declared that she had carefully read each and all of 
the questions and answers and that she waived on behalf of herself and any person 
claiming under the policy all provisions of law forbidding a physician from dis- 
closing any knowledge or information which he had acquired in attending or exam- 
inng her. As a matter of fact, she had consulted two doctors, one of them as 
recently as September, 1926, with regard to symptoms of pulmonary tuberculosis. 
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She paid her first premium in cash with the application, and the policy was issued 
under date of December 15, 1927, the date of her application. July 20, 1929, she 
made claim for disability benefits under the policy on the ground that she was 
totally and permanently disabled by reason of pulmonary tuberculosis. The defend- 
ant investigated her claim, and upon the information so obtained, sought to 
rescind the contract of insurance, and tendered back the full amount of premiums 
it had received, with interest. However, in the meantime Signe had died, and 
proofs of death were submitted to and rejected by the defendant. 

[1] 1. The beneficiaries brought suit for the face of the policy, and upon the 
trial of two doctors who had examined Signe prior to her application for insur- 
ance testified, over objection by the plaintiffs, that they found her suffering from 
pulmonary tuberculosis and had so advised her. The court relied upon the waiver 
contained in the application for insurance and admitted their testimony. With 
that testimony in the case the record is conclusive that the denials of consultation 
with physicians and as to other material matters were false. But the plaintiffs 
assert that these questions were never read to her, and that the examiner filled in 
the answers and had her sign them without reading them. Thus they claim that 
Signe practiced no fraud. That her answers were false and that they related to 
matters materially affecting the risk cannot be disputed. The rule announced in 
Shaughnessy v. New York Life Insurance Co., 163 Minn. 134, 137, 203 N. W. 600 
602, is conclusive against plaintiffs. It was there claimed that Mrs. Shaughnessy 
did not read the application before she signed it. This court said: 

“She had the opportunity and the ability to read it, and in these circumstances, 
the law does not permit a party to avoid his contract by showing that he did not 
know what it contained. Central Met. Bank v. Chippewa County State Bank [160 
Minn. 129], 199 N. W. 901; Quimby v. Shearer, 56 Minn. 534, 58 N. W. 155; Upton 
v. Tribilcock, 91 U. S. 45, 23 L. Ed. 203; New York Life Ins. Co. v. Fletcher, 117 
U. S. 519 [529], 6 S. Ct. 837, 29 L. Ed. 934. In the case last cited. the court said: 

“Tt would introduce great uncertainty in all business transactions, if a party 
making written proposals for a contract, with representations to induce its execu- 
tion, should be allowed to show, after it had been obtained, that he did not know 
the contents of his proposals, and to enforce it, notwithstanding their falsity as 
to matters essential to its obligation and validity.’ ” 

[2] 2. The plaintiffs contend that the waiver in the policy was not admissible 
under the proviso in Mason’s Minn. St. 1927, § 9814, subd. 4. That contention pre- 
sents a very serious question, but one the solution of which is not necessary to this 
decision. It was proper to show that these physicians had been consulted. The 
reports of the sputum tests by the State Board of Health, which on this record 
were properly received, conclusively show that the tubercular bacilli were present 
in Signe’s sputum. This was a symptom of a serious ailment, the presence of 
which, defendant was entitled to know. Disclosure of the consultations with her 
doctors would have led to an investigation and examination which would have 
disclosed that Signe was an extrahazardous risk. Without the doctors’ testimony, 
no reasonable person could draw any conclusion other than that Signe was aware 
of the threat to her health. Her correspondence with the doctor in charge of the 
sanatorium at Thief River Falls, which was admitted without objection, definitely 
shows her knowledge. She may, in her own mind, have minimized the danger, 
but that did not change the actual peril or bring it within the exception as to trivial 
and temporary disorders. As we look at the record, it presented a case for directed 
verdict, even without the doctors’ testimony admitted over objection. 

The judgment appealed from is affirmed. 

Julius J. Olson, J., having presided below, took no part. 


ROBBINS v. NEW YORK LIFE INS. CO. No. 30410. 
Supreme Court of Minnesota. 
Nov. 1, 1935. 
262 Northwestern Reporter 872. 


3. INSURANCE. 

Directed verdict, applied for by insurer, sued on life policy, on ground of insur- 
ed’s breach of continuing representation of insurability from date of application 
for reinstatement to moment of its acceptance in failing to inform insurer of mas- 
toidectomy in interim, was properly refused if there was fact issue as to fraud of 
insured in not informing insurer of mastoidectomy. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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4, INSURANCE. 

Whether insured’s failure to inform life insurer of mastoid infection necessitat- 
ing operation, which was discovered after application for reinstatement of policy 
was made and before its acceptance, was fraud avoiding policy for breach of con- 
tinuing representation of insurability held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from District Court, Anoka County; Arthur E. Giddings, Judge. 

On petition for rehearing. 

Rehearing denied. 

For former opinion, see 262 N. W. 210. 

Doherty, Rumble & Butler, of St. Paul, for appellant. 


L. M. Carlson and Will A. Blanchard, both of Anoka, for respondent. 
Hott, Justice. 


[1-3] Defendant petitions for a rehearing. The principal ground is that this 
court erroneously considered that the defense of a breach of the continuing repre- 
sentation of insurability of the insured from the date of the application for rein- 
statement to the moment of its acceptance was not pleaded or litigated by consent. 
We still think it was not pleaded, for the averments in the answer upon the subject 
of representations as to health are obviously directed to show that the insured 
made untruthful statements in his application for reinstatement. But we have 
concluded that the opinion is wrong in giving as a reason why defendant was not 
entitled to a directed verdict that the defense of this continuing representation was 
neither pleaded nor litigated by consent. And the reason is now withdrawn from 
both the opinion and the syllabus. If, under established principles of law, the evi- 
dence shows defendant to be entitled to a directed verdict, it was error to deny 
its motion therefor even though the particular defense established by such evidence 
was neither pleaded nor litigated by consent. For the purpose of the motion, all 
the evidence admitted must be considered as properly received. Of course, denial 
of such motion cannot present for review in this court errors in the charge or omis- 
sion to submit a fact issue presented by the evidence. If there was in the evidence 
an issue of fact as to the fraud of the insured in not informing defendant of the 
mastoidectomy, the court rightly denied defendant a directed verdict. 

[4] As pointed out in the opinion filed, defendant had issued its policy on a 
medical examination to the insured in 1931, which contained a provision for rein- 
statement in case of a default in the payment of a premium. For such default, the 
policy lapsed on May 28, 1932. On June 15, 1932, on blanks prepared and presented 
by defendant, the insured applied for reinstatement. Defendant only required as 
a condition for reinstatement true answers to the questions referred to in the opin- 
ion, and the payment of the premium defaulted with interest. The jury has found 
that there was no false answer to any question material to the risk when the appli- 
cation was made. There remains only the question whether there was such a material 
change in the insured’s health after the application was made and before its 
acceptance that failure to inform defendant thereof constitutes, as a matter of law, 
a fraud upon it. Two days after the application was made, a change did occur and 
the assured then knew that he had mastoid infection and submitted to mastoidec- 
tomy. There are undoubtedly maladies so fatal and operations so dangerous that the 

tdinary person would understand that failure to report the same to the insurer 
before it accepts the risk would be a fraud; for instance, knowledge of internal 
cancer, or operations for brain tumors. It will hardly do to say that every opera- 
tion is of such a nature that it would void an insurance contract issued in ignor- 
ance thereof. Extracting a tooth may be called an operation. It may cause fatal 
blood poisoning. We know fatal infection may result from squeezing a pimple or 
trom a scratch of the skin, but no one would claim that an application for rein- 
statement under the conditions defendant imposed would require any action of the 
insured until the infection had so advanced that the applicant knew the condition 
to be serious. In every insurance ¢ontract there is a hidden risk. An applicant 
for insurance may have a fatal malady of which he is ignorant as well as the 
insurer’s medical experts after a careful examination of the risk. As against such 
unknown conditions, surely the insurer may not avoid the insurance, unless there 
is an express warranty of good health at the time of the acceptance of the risk. 
Here the conditions were out of the ordinary. The usual pain and temperature 
were absent. The doctors did not operate until an X-ray disclosed necrosed bone. 
he insured made light of the operation. It appeared a success. He was dis- 
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charged from the hospital in five days. While Dr. Mork testified that mastoiditis 
is a serious ailment, he also says that mastoidectomy is a frequent operation, with- 
out giving what the usual results are. The autopsy revealed that the cause of 
death was abscesses of the brain. It also showed that the mastoid operated on had 
healed or was in the process of healing. Dr. Curtin could not say how long the 
abscesses had existed; they might have been formed after the operation; he thought 
the operation caused them, although there was no infected tissue between them and 
the operated mastoid. He stated: “As a rule with mastoids you don’t get a brain 
complication, but then you do every now and then, so really it isn’t an uncommon 
thing.” Without further analysis of the evidence, we think there were presented 
facts from which a jury could draw the conclusion that the failure to inform the 
defendant of the mastoidectomy was not a fraud upon it. Its wording of the 
application is such that the insured could well rest on the assurance that if the 
three questions were answered truly to his best knowledge and belief, and the 
premium in — paid, a took effect automatically. Mutual Benefit 
L. Ins. Co; . Higginbotham, 95 U. S. 380, 24 L. Ed. 499; Stipcich v. Metropolitan 
Life Ins. i. 277 U. S. 311, 48 S. 7 ‘51 2, 72 L. Ed. 895, cited in the opinion, seem 
to support our conclusion that there was a fact question for the jury. Harnisch- 
feger Sales Corp. v. Nat. Life Ins. Co. (Minn.) 261 N. W. 580, and other cases 
cited by defendant in the petition for reargument do not help to solve the question 
here involved. 
Rehearing denied. 


COLUMBIAN MUT. LIFE INS. CO. v. GUNN. No. 31812. 
Supreme Court of Mississippi, Division B. Oct. 14, 1935. 
163 Southern Reporter 454. 
2. INSURANCE. 

Insured held not entitled to recover, on ground of disability, disability premiums 
voluntarily paid on life policy which provided that upon proof of total and per- 
manent disability payment of disability premiums should cease. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

4. INSURANCE. 

In action on disability clause of life policy in which insured alleged disability 
arising out of diabetes mellitus, admission of testimony that insured also had, as 
outgrowth of such diabetes, neuritis, arthritis, nephritis, and arteriosclerosis, held 
not error. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

7. INSURANCE. 

Insurer’s acknowledgment that insured was totally and permanently disabled for 
certain period did not preclude insurer from all evidence having bearing on insured’s 
condition thereafter. 

(For other cases, see Insurance, Dec. Dig. § 387.) 

Appeal from Circuit Court, Tippah County; T. H. McElroy, Judge. 

Action by Willie Lee Gunn against the Columbian Mutual Life Insurance Com- 
pany. From a judgment for the plaintiff, the defendant appeals. 

Reversed and remanded. 3 

J. Morgan Stevens and J. M. Stevens, Jr., both of Jackson, Fred B. Smith, of 
Ripley, and Scott Fitzhugh, of Memphis, Tenn., for appellant. 

Thos. E. Pegram and O. F. Street, both of Ripley, for appellee. 

ANDERSON, Justice. 

Appellee brought this action in the circuit court of Tippah county against 
appellant on two life insurance policies containing disability benefit provisions to 
recover the amounts provided for by such clauses. The declaration alleged that 
appellee had become totally and permanently disabled by the disease of diabetes to 

carry on his business. The face value of one policy upon death was $1,000 and the 

other $5,000. In his declaration, appellant sought, in addition, to recover back the 
disability premiums paid on the larger policy after December 1, 1933, which he 
claimed had been paid under protest. At the conclusion of the evidence, the court 
directed a verdict for appellee for the amount sued for. Judgment was accordingly 
rendered. That action of the court is the principal ground urged for a reversal 
of the judgment. 

[1] Both of the policies contained the usual permanent disability clauses. In 





Life] Columbian Mutual Life Ins. Co. v. Gunn 491 


addition, the larger policy defines total and permanent disability to be such a physical 
condition as prevents the insured from “following or directing any gainful labor, 
trade, occupation, business or profession.” In determining whether a directed ver- 
dict should be granted, the evidence must be taken most strongly in favor of the 
party against whom it is asked. Every material fact which there is substantial 
evidence to establish, either directly or by reasonable inference, should be treated as 
proven in his favor. We only refer to the following of the numerous decisions of 
our court recognizing and applying those principles: Jefferson Standard Life Ins. 
Co. v. Jefcoats, 164 Miss. 659, 143 So. 842; Fore v. Illinois Central R. Co., 172 
Miss. 451, 160 So. 903; Justice v. State, 170 Miss. 96, 154 So. 265; Keith v. Yazoo 
& M. V. R. Co., 168 Miss. 519, 151 So. 916; Lee County Gin Co. v. Middlebrooks, 
161 Miss. 422, 137 So. 108; Lowe v. Mobile & O. R. Co., 149 Miss. 889, 116 So. 601; 
Gulf & S. I. R. Co. v. Prine, 118 Miss. 90, 79 So. 62; Dean v. Brannon, 139 Miss. 
312, 104 So. 173, 175. 

We see no good purpose that would be answered in going fully into the evidence 
on this question. We think it manifest that there was substantial evidence tending 
to show that appellee was not totally and permanently disabled in the meaning of 
these policies. It was clearly a question for the jury. 

Appellant contends that the recovery of the disability premiums paid by appellee 
after the first of December, 1933, was unauthorized. The evidence showed that 
prior to December, 1930, and continuously since, appellee has suffered from diabetes 
mellitus. In the latter part of 1930 he claimed to be permanently and totally dis- 
abled from that disease and unable to carry on his business—that of a farmer and 
a trader. He made proof of his disability, and on January 1, 1931, appellant began 
to pay him the disability benefits provided by the policy, which were continued until 
the 3lst of October, 1931. From that date until the 22nd of October, 1932, payments 
were discontinued. On the latter date they were resumed and discontinued ‘again 
on December 1, 1933. This suit was brought to the July term, 1934, and the cause 
was tried at the January term, 1935. The larger policy provides that upon proof 
of total and permanent disability the payment of disability premiums should cease. 
On the Ist of December, 1933, appellant notified appellee, that upon investigation 
it had ascertained that he was not totally and permanently disabled, and from that 
date failed and refused to pay him any further disability benefits. Appellant 
demanded at the same time that he continue the payment of his benefit premiums, 
otherwise that provision in his policy would be avoided. 

[2] In his declaration appellee alleged that these benefit premiums were paid by 
him under protest. We do not find, however, that the allegation was supported by 
the evidence; therefore Featherstone v. Stonewall Life Ins. Co., 165 Miss. 164, 
147 So. 305, 306, and Etna Life Ins. Co. v. Thomas, 166 Miss. 53, 144 So. 50, 146 So. 
134, are controlling. They hold that where such premiums are paid voluntarily, 
they cannot be recovered back. However, we do not mean to hold that if appellee 
notified appellant that he was going to sue for the benefits paid during disability, 
and that he protested against the payment of the premiums and was only paying 
them to save his rights under the contract, the payment would be voluntary. In the 
Featherstone Case it was held that an allegation in the declaration that the insur- 
ance company exacted of the insured the payment of the benefit premiums was not 
sufficient to show that they were paid under protest. The court said: “This was 
not a sufficient charge that these payments were involuntary.” We think, therefore, 
that these cases leave the question open as to whether the insured is entitled to 
recover back the premiums in a case where he has protested against their payment 


aga of his intention to sue and recover them back along with the disability 
enents, 


[3] One of the policies was issued by the Columbian Mutual Life Insurance 
Company and the other by the Columbian Mutual Life Assurance Company. Appel- 
lant contends that there was a misjoinder of defendants. There is no allegation in 
the declaration nor proof that the same insurance company operated under different 
names when the policies were issued, and that appellant was therefore the company 
that issued both policies. In the absence of such an allegation and proof, there was 
a misjoinder. 

[4] The total and permanent disability upon which the declaration was grounded, 
as stated, was diabetes mellitus. Over appellant’s objection, appellee was permitted 
to prove by physicians that he also had neuritis, arthritis, nephritis, and arterio- 
sclerosis. The objection was upon the ground that those diseases were not relied 
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on in the declaration as ground of recovery. The evidence showed, however, that 
those diseases were the outgrowth of diabetes, in other words, that diabetes was 
the real cause of his disability and those diseases were mere results therefrom. We 
do not think the court erred in admitting this evidence. 

[5] Dr. Adams testified as a witness for appellee. Appellant offered to show 
on his cross-examination that he was suffering from diabetes and to show his 
activities and his ability to carry on his profession notwithstanding. The court 
refused to permit appellant to do so. That ruling of the court is assigned and 
argued as error. We are of opinion that there was no error in the ruling. The 
histories of individual cases, we think, would be of little value as evidence—there are 
too many individual elements to be taken into consideration. 

[6, 7] Over appellee’s objection, the court refused to permit lay witnesses to 
testify as to appellee’s manner and method of doing business and his general appear- 
ance, along with his activities. We think such testimony might be of substantial 
value along with the other evidence in the case as tending to show whether appellee 
was totally and permanently disabled. We think, therefore, it should have been 
admitted, and, furthermore, that it should have gone back, as contended by appellant, 
a reasonable length of time prior to December 1, 1933, when the disability benefits 
were discontinued. Appellee’s physical condition shortly before might have had a 
material bearing on his physical condition subsequent thereto. The court, in its 
sound discretion, should have permitted the lay witnesses to give evidence of any 
fact bearing on appellant’s physical condition after December 1, 1933, whether such 
facts existed shortly before or after that date. Appellant’s acknowledgment that 
appellee was totally and permanently disabled during 1933 did not preclude it from 
all evidence having a bearing on his condition afterwards. 

As we view the record in this case, the other questions will necessarily disappear 
on another trial; therefore we do not notice them. 

Reversed and remanded. 


SOVEREIGN CAMP, W. O. W. v. MUSE et al. No. 31861. 
Supreme Court of Mississippi, Division B. Oct. 28, 1935. 
163 Southern Reporter 682. 
1. INSURANCE. 


Local financial secretary of fraternal insurance society is without authority 
to waive default in payment .of premiums by acceptance of premiums after 
default. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

2. INSURANCE. 

Acceptance of past-due premium after loss without knowledge of loss does 
not revive previously forfeited or suspended policy. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

3. INSURANCE. ; ' a 

Waiver of default for failure to pay premium on benefit certificate must be 
by agent empowered to waive and before death, or, if after death, waiver must be 
with knowledge of death, which knowledge must be that of authorized agent. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

4. INSURANCE. ’ , Se se m 

Acceptance of past-due premiums on benefit certificate by principal othce 
of fraternal insurance society without knowledge of previous death of insured 
keld not waiver of provision of certificate that nonpayment of premiums, when 
due, would result in suspension of insured, rendering certificate void. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

Appeal from Circuit Court, Prentiss County; Thos. H. Johnston, Judge. 

Action by Mrs. F. H. Muse and others against the Sovereign Camp Wood- 
men of the World. Judgment for plaintiffs, and defendant appeals. 

Reversed and rendered. 

C. R. Bolton, of Tupelo, for appellant. ; : 

E. C. Sharp, of Booneville, and C. L. Sumners, of Corinth, for appellees 
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STECK v. AMERICAN NAT. ASSUR. CO. et al. No. 23369. 
St. Louis Court of Appeals. Missouri. Oct. 1, 1935. 
As Modified on Denial of Rehearing Oct. 16, 1935. 
86 Southwestern Reporter (2d) 113. 
1. INSURANCE. 


All clauses of insurance policy are to be construed together and given fair 
and reasonable meaning if possible. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE. 

In case of ambiguity in language of insurance policy, doubt is to be resolved 
in favor of insured and against insurer who has drawn policy, even though intent 

f insurer may have been different. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

In action on disability and income benefit clause of life policy which pur- 
jorted to insure against total and permanent disability, but which provided for 
payment of monthly benefits only during continuance of disability, total disa- 
bility in sense that it was reasonably certain to continue for duration of life held 
iot required to be established since provision for discontinuance of disability 
venefits indicated that disability insured against was one which might not con- 
inue for full life. 

For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from St. Louis Circuit Court; Robt. W. Hall, Judge. 

“Not to be published in State Reports.” 

Action by Leo J. Steck against the American National Assurance Company 
and another. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

Jones, Hocker, Gladney & Jones and Vincent L. Boisaubin, all of St. Louis, 
for appellants. 

Dubinsky & Duggan, of St. Louis, for respondent. 

BENNICK, Commissioner. 

This is an action based upon the disability and income benefit clause of a life 
insurance policy which was issued to plaintiff by defendant American National Assur- 
ance Company on April 3, 1930. It would appear that at some time subsequent to 
the issuance of the policy the Central States Life Insurance Company took over 
the business and assets of the American National Assurance Company and assumed 
all the latter’s liabilities, in consequence of which such company was itself later 
joined as a party defendant to the cause. 

Plaintiff is Rev. Fr. Leo J. Steck, a member of the Roman Catholic priesthood, 
and at the time of the issuance of the policy assigned to the assistant pastorate of 
St. Peter’s Church, in Kirkwood, Mo. Suffice it to say that while serving as assist- 
ant pastor he performed all the numerous duties of his office, which, in a general 
way, included saying mass, hearing confessions, making sick calls, organizing and 
taking care of the various organizations and sodalities of the parish, visiting the 


parish school daily, preparing confirmation and communion classes, and attending 


baptismals and weddings. 

About May 4, 1930, plaintiff contracted pulmonary tuberculosis and went for 
treatment to St. Mary’s Hospital on the outskirts of the city of St. Louis, where he 
remained until June 29th of the same year, when he was taken to the Gabriel Sani- 
tarium in the Adirondacks in New York, from whence he returned to St. Louis on 
December 23, 1930. He was then sent by his church authorities to the mother house 
of the Sisters of St. Mary, located adjacent to the hospital where he had first gone 
as a patient, to act as chaplain of the convent, with no duties assigned save the say- 
ing of daily mass with an occasional benediction service; and his duties remained 
thus limited until in September, 1932, when, with the consent of his physician, Dr. 
Joseph F. Bredeck, a recognized authority in the diagnosis and treatment of tuber- 
‘losis, he was assigned to teach three hours a day in the Cathedral School, located 
at 4244 Washington boulevard, in the city of St. Louis. The record shows that 
‘ince that date up to the time of the trial in February, 1934, he had continued the 
performance of his duties as chaplain in the convent and as teacher in the school 
and, in addition, but seemingly without the full knowledge of his physician, had 
‘rom time to time conducted certain retreats and novenas, had prepared and delivered 





494 The Insurance Law Journal, Vol. 86 [Mar., 1936 


quite a few lectures and sermons before different Catholic groups in the community, 
and had taken several more or less extended trips away from the city, some on, busi- 
ness and others on pleasure. 

The pertinent provisions of the policy upon which this action is predicated are 
the following: 

“American National Assurance Company will, if one year’s premium shall have 
been paid on said policy and before default in the payment of any subsequent pre- 
mium, upon satisfactory proof that before attaining the age of sixty (60) years 
the Insured has become totally disabled by bodily injury or disease * * * 0 
that he is and thereby will be permanently and continuously unable to engage in any 
occupation for remuneration or profit, and that such disability has existed contin- 
uously for not less than sixty (60) days prior to the furnishing of proof thereof, 
grant the following benefits : 

“(a) Waiver of Premium—Waive the premiums which may become due under 
said policy following the receipt of due proof of total disability and while such 
total disability continues. 

“(b) Income Payments—Also Pay to the Insured while such permanent and 
total disability continues and until the maturity of said policy above referred to, a 
monthly sum equal to one one-hundredth (1/100) of the face of said policy, viz. 
$20.00, the first monthly payment to be made six months after the receipt of due 
proof of such total and permanent disability, and such subsequent payments shall 
be monthly thereafter during the continuance of such total and permanent disability 
of the Insured prior to the maturity of said policy. 

“Should the Company accept proof of permanent disability under this contract, 
it may, nevertheless, at any time thereafter, and as often as it may desire, but not 
oftener than once a year subsequent to the first payment of the disability income, 
demand of the Insured due proof of the continuance of such total disability and 
shall be allowed to make a physical examination of the Insured with respect to such 
disability by a physician or physicians or other persons designated by it. If the 
Insured hereunder shall fail to furnish proof of disability, or if it be established 
that the Insured has engaged or has become able to engage in any occupation what- 
ever for remuneration or profit, or if the Insured shall refuse to submit to the 
examination or examinations herein provided for, the total and permanent disability 
benefits under this supplemental contract shall cease and determine.” 

As the case is presented, there is no controversy about the fact that plaintiff is 
totally disabled within the meaning of the policy, that is, that his infirmity has 
rendered him unable to perform, in the usual and customary way, substantially all 
of the material duties of his calling such as he would be called upon to perform and 
would be able to perform but for his present disability, but rather the point is that 
he has not shown a permanent disability, by which defendants mean a disability rea- 
sonably certain to continue for the rest of his life, so as to entitle him to receive 
the benefits provided by his policy. 

Suffice it to say that such contention on the part of defendants is based upon Dr. 
Bredeck’s testimony that while he had diagnosed plaintiff’s condition as one of per- 
manent total disability within the classification adopted by the United States Public 
Health Service and the Veterans’ Bureau, and that plaintiff’s case, though now 
quieted down from activity, was still to be classified as one of potential activity, 
present but for the time inactive, yet in the light of medical experience plaintiff had 
some four out of five chances to get well, the percentage of cures in cases of incipient 
tuberculosis, such as plaintiff had, being from 82 per cent to 86 per cent. In other 
words, the sum and substance of the doctor’s testimony was that while it would 
be entirely possible for plaintiff to die from tuberculosis, yet it was far more 
probable, judged solely by the percentage of cures effected in similar cases, that 
he would ultimately recover, so that no physician could possibly say that his 
disability, though now to be classified as both total and permanent, would be 
reasonably certain actually to continue so for the rest of plaintiff’s life. 

There is no question about the pleadings in the case; and it suffices merely to 
say that the judgment as finally entered was for plaintiff for the aggregate sum of 
$277.68, representing disability payments for the period of eight months from Janu- 
ary, 1931, six months after the making of proof of disability, up to September, 1931, 
together with the recovery of the premiums paid by plaintiff during that period. 
Defendants’ appeal to this court has followed in the usual course. ; 

[1-3] As has been already pointed out the controversy between the parties turns 
upon the right of plaintiff to have gone to the jury in the absence of evidence that 
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his total disability was permanent in the sense that it was reasonably certain to 
continue for the duration of his life. 

We cannot escape the conclusion that defendants’ insistence comes in the face 
of the doctrine that all clauses of the policy are to be construed together and are to 
be given a fair and redsonable meaning if possiblé, and that if there is an ambiguity 
in the language used in the policy, the doubt is to be resolved in favor of the 
insured and against the insurer who has drawn the policy, even though the intent 
of the insurer may perhaps have been different. 

Here the policy does purport to insure against total and permanent disability, 
and if that were all there were to it, then there could very likely be no serious doubt 
about the correctness of defendants’ present contention that proof of the reasonable 
certainty of the continuance of such total disability for the remainder of plaintiff's 
life was essential to entitle him to recover the benefits provided by the policy. How- 
ever, the policy itself, in the very portion under consideration, goes on to limit and 
restrict what is to be meant by permanent disability by providing for payment of the 
monthly benefits only during the continuance of such disability, thus indicating con- 
clusively to our minds that it was within the contemplation of the parties in the 
making of the contract that the total disability insured against was one which might 
in fact not continue for the full life of the insured, but from which he might happily 
recover. Indeed, in the protection of its own interests under the policy, the insurer 
went so far as to reserve to itself the right, even after proof of plaintiff’s perman- 
et disability had been accepted by it, to require him, not oftener than once a year 
thereafter, to furnish due proof of the continuance of such disability, with provis- 
ion also made that upon his failure to furnish such proof, or upon a showing being 
made to the contrary, the total and permanent disability benefits under the policy 
should cease and determine, all of which is wholly inconsistent with any idea that 
it was contemplated by the parties that the only total disability insured against was 
that which was reasonably certain to continue for the duration of plaintiff’s life. 

As a matter of fact, the point at issue is not a new one in this state, but in a 
very similar case has been decided adversely to all of defendants’ present conten- 
tions. Laupheimer v. Massachusetts Mutual Life Insurance Co., 224 Mo. App. 1018, 
24 S.W.(2d) 1058. Moreover, in Paul v. Missouri State Life Insurance Co., 228 
Mo. App. 124, 52 S.W.(2d) 437, the distinction has been noted between the obliga- 
tions of a policy of the character of the one in suit, providing for the periodic pay- 
ment of benefits during the continuance of the disability, the payments to be dis- 
continued whenever the disability shall cease, and a policy providing that upon proof 
of the insured’s total and permanent disability the full benefit under or face value of 
the policy shall immediately become due the insured, either to be paid him in one 
lump sum or in installments, regardless of the question of any subsequent change in 
the physical condition of the insured. If the policy under consideration were of the 
latter character, defendants’ present insistence would undoubtedly be well taken, 
but not so when the policy itself discloses that the total disability benefits provided 
for are to continue only for so long as the total disability itself continues. 

It follows, therefore, that there was a case made for submission to the jury; 
and this conclusion, without the necessity for any further discussion of the subject on 
our part, is equally dispositive of the remaining points raised regarding the court’s 
giving or refusal of instructions, such points being wholly directed to the pro- 
priety of certain instructions, either given or refused, in so far as they purported to 
oF what was meant by the term permanent disability as the same is used in the 
policy. 

_ The judgment rendered by the circuit court should be affirmed; and the commis- 
sioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, affirmed. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


GIBSON v. TEXAS PRUDENTIAL INS.-CO. No. 5536. 
Springfield Court of Appeals. Missouri. Oct. 7, 1935. 
86 Southwestern Reporter (2d) 400. 

1. INSURANCE. 


_In suit on life policy, insurer ordinarily has burden to prove defense that 
policy had lapsed for nonpayment of premiums, since plaintiff is aided by pre- 
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sumption that policy continued in force through payment of premiums by insured 
until death, in that insurer, being in possession of facts, is in position to over- 
come presumption by evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[3]}.) 

2. INSURANCE. 

In suit on life policy, plaintiff undertaking to prove, and by instructions to 
require jury to find affirmatively as prerequisite to recovery, that insured had paid 
necessary premiums held to have burden to prove payment of premiums necessary 
to keep policy in force. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

3. INSURANCE. 

Life insurance premiums are payable in money. 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 
4. INSURANCE. 

“General agent” of insurance company has authority coextensive with that 
principal. _ 

“General agent” of insurance company is one authorized to accept 
risks, agree upon and settle terms of insurance contracts, issue policies 
and renew policies already issued. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

5. INSURANCE. 

“Soliciting agent” of insurance company has no authority with reference 
policies theretofore delivered except to collect premiums, and cannot bind princi- 
pal by any act subsequent to delivery of policy by waiver of conditions of policy 
or of forfeitures arising out of breach thereof. 

“Soliciting agent” of insurance company is merely a special agent 
with authority only to solicit insurance and submit applications therefor, 
and perform such acts as are incident to that power. 

(For other cases, see Insurance, Dec. Dig. § 375[2]. 

6. INSURANCE. 

Insurance agent ordinarily has no authority to accept anything other than 
money or instrument calling for payment of money for premium. 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 

7. INSURANCE. 

In action on life policy upon which insured had attempted to pay premiums 
in meals and merchandise furnished to insurer’s soliciting agent who had no 
authority to accept merchandise in payment of premiums, evidence of insurer’s 
liability on policy field insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from Circuit Court, Greene County; Warren L. White, Judge. 

Action by Anna E. Gibson against the Texas Prudential Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Levy & Levy, of Galveston, Tex., and Mann, Mann & Miller, of Springfield, 
ior appellant. 

Fred W. Carden and Haymes & Dickey, all of Springfield, for respondent 


WRAY v. EQUITABLE LIFE ASSUR. SOC. No. 29341. 
Supreme Court of Nebraska. Oct. 11, 1935. 
262 Northwestern Reporter 833. 
1, INSURANCE. 

Term “due proof of such disability,” as used in an insurance policy, does 
not require any particular form of proof which insurer might arbitrarily demand, 
but such a statement of facts as, if established in court, would require payment 
of the claim. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

2. INSURANCE. 

Proof of loss under disability clause of group policy which apprised insurer 

of injury to insured and of insured’s claim that its effect was total and perman- 
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ent held sufficient, notwithstanding that statement of doctor, accompanying the 
proof, did not show absolute opinion that insured would be disabled for life. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

3. INSURANCE. 

In action for disability benefits under group policy, petition alleging “that 
lue notice of said injury and disability has been given to the defendant” held 
to sufficiently allege giving of “due proof” where defendant did not demur. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

Syllabus by the Court. 

The term “due proof of such disability,’ used in an insurance policy, does 
not require any particular form of proof which the insurer might arbitrarily 
demand, but such a statement of facts, as, if established in court, would require 
payment of the claim. 

e Appeal from District Court, Lincoln County; Nisley, Judge. 

\ction by Claud Wray against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Burkett, Wilson & VanKirk, of Lincoln, and Milton C. Murphy, of North 
Platte, for appellant. 

Hoagland, Carr & Hoagland, of North Platte, for appellee. 

Heard before Goss, C. J., and Rose, Good, Eberly, Day, Paine, and Carter, JJ. 

Goss, Chief Justice. 

Plaintiff had a verdict after a jury trial. Defendant appealed from the 
resulting judgment. 

Plaintiff was an employee of the Capper Publications, Topeka, Kansas. On 
October 20, 1927, this concern contracted with defendant to insure*its employee 
jor $1,000 under a policy of group life insurance and a certificate to that effect 
was issued by defendant to plaintiff. On March 2, 1931, the insurance on plain- 
tiff was increased by contract and certificate to $2,000. The contract of insur- 
ance provided that if the employee, under the age of 60, shall, while insured, 
become totally and permanently disabled by bodily injury or disease and thereby 
presumably be continuously prevented from engaging in any occupation or per- 
iorming any work for compensation of financial value, upon due proof of such 
disability before the expiration of one year from the date of its commencement, 
defendant would pay him 40 monthly disability instalments of $52.50 each. 


$52. 
Plaintiff, when about 26 years old, claims to have been injured on June 24, 
i931. He testified, and the jury believed him, that he was injured by receiving a 
sacro-iliac sprain while pushing a truck loaded with lead plates from the press, 
where they had been used, to the elevator. January 4, 1932, he made out a “group 
disability claim” on a blank furnished by defendant and it was handled through 
the employer’s business manager. It is admitted that this claim reached defend- 
ant shortly after it was made. It answered questions in detail necessary to 
oroper notice to the company of the injury. It however says that he became 
“wholly disabled as a result of sacro-iliac sprain, caused while lifting heavy 
weights consisting of stereotype plates.” 

\ deposition by the assistant chief of the disability claims department, taken 
on behalf of defendant and in evidence, says that the claim and papers purporting 
io be proofs were filed in his office January 11, 1932, and were declined on Jan- 
1ary 15, 1932, on the ground that they were not sufficient to indicate a condition 
f total and permanent disability. The papers consisted of claimant’s statement 
and of a statement from the attending physician who, in filling out the ques- 
tionnaire, stated that in his opinion the claimant never would be able to resume 
any business, but in a later numbered question as to whether the doctor believes 
“the claimant to be so disabled that he is wholly prevented for life from pursuing 


any and all gainful occupation,” the doctor answers, “Unble to determine now.” 


[1, 2] The term “due proof of such disability,” used in an insurance policy, 
does not require any particular form of proof which the insurer might arbitrarily 
demand, but such a statement of facts as, if established in court, would require 
payment of the claim. Jarvis v. Northwestern Mutual Relief Ass’n, 102 Wis. 
546, 78 N. W. 1089, 72 Am. St. Rep. 895. The proof of loss apprised defendant 
of the injury to plaintiff, of his claim that its effect was total and permanent, and 
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gave defendant complete notice so that it might either pay or prepare its defense 
when and if sued. That the statement of the doctor, accompanying the due 
proof, did not show an absolute and unequivocal opinion that the claimant would 
be disabled for life does not prevent the plaintiff from suing to establish his 
rights under the policy. These proofs were furnished within the year’s limita- 
tion fixed by the policy. 

[3] Defendant argues that due proof was never pleaded by plaintiff. It is 
tiue that the petition did not allege the term “due proof,” but alleged “that due 
notice of said injury and disability has been given to the defendant.” In its 
answer defendant does not demur to the statement, but contents itself with a 
general denial of this and other allegations of the petition not admitted in the 
answer, although it alleged it had never been supplied with due proof. These 
pleadings were sufficient to allow the question to be submitted to the jury on the 
lacts. 

Without going into details, we think the facts proved were sufficient to go f® 
the jury and to support the verdict for plaintiff. 

At the close of all the evidence defendant moved for an instructed verdict 
And, upon refusal by the court, defendant requested certain instructions sub- 
mitting to the jury the duty of plaintiff, as a condition precedent to recovery, to 
submit proofs of total and permanent disabifity within one year from the com- 
mencement of such disability. The court refused these instructions and, indeed, 
failed to submit any instruction on that precise point. This is earnestly argued 
to be error But it was not, because the evidence showed conclusively that due 
proofs of total and permanent disability were furnished defendant by plaintiff, 
through his employer, well within the year, as provided in the policy. Defendant 
denied liability and the chief object of the litigation was to determine whether 
plaintiff was disabled to the extent claimed by the injury of which due proof, as 
contemplated by the policy, had been furnished the company within the time 
required. 

[4] By an instruction in which the court gave the jury the issues submitted in 
the case the court first told the jury the burden of proof was upon plaintiff to 
establish by a preponderance of the evidence the following (listing the propositions 
of fact numerically). After listing them, the instruction told the jury that, should 
they find from the evidence beyond a reasonable doubt that the foregoing proposi- 
tions have been established, it will be their duty to return a verdict for plaintiff 
Defendant claims that this instruction was erroneous. It was, but the error was 
prejudicial to plaintiff, not to defendant. 

Many other errors relating to instructions and to evidence are asserted by 
defendant. We have examined them and find them not to be prejudicial. To 
cover them would multiply the length of this opinion. 

The judgment of the district court is affirmed. Plaintiff is allowed $150 
attorney fees in this court. 

Affirmed. 


PISKER v. METROPOLITAN LIFE INS. CO. No. 68. 
Court of Errors and Appeals of New Jersey. Oct. 9, 1935. 
181 Atlantic Reporter 31. 
1. INSURANCE. . — 
Difference exists between obtaining contract of life insurance through mis- 
representation of fact and existence of such fact as condition upon which contract 
is dependent. 
(For other cases, see Insurance, Dec. Dig. § 253.) 
2. INSURANCE. ; er 
Insured held bound by conditions of life policy in view of duty to read policy 
and object to failure of policy to properly contain stipulations agreed upon. 
(For other cases, see Insurance, Dec. Dig. § 136[5].) 
3. INSURANCE. ; ; ; sa 
Failure of insured to read life policy or otherwise learn of provisions held to 


furnish no legal grounds for nullifying conditions, where policy was only contract 
which insured had with insurer. 


(For other cases, see Insurance, Dec. Dig. § 136[5].) 
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4, INSURANCE. 

Insurer held authorized to limit industrial life policy by condition providing that, 
in absence of indorsement of numbers of other policies issued by insurer on life of 
insured, liability on policy should be limited to return of premiums paid on policy. 

(For other cases, see Insurance, Dec. Dig. § 522%.) 

5. INSURANCE. 

Condition of industrial life policy that, in absence of indorsement on policy of 
numbers of other policies issued on life of insured by insurer, liability of insurer 
should be limited to return of premiums paid on policy, held reasonable in view of 
necessity for such condition for continuance of insurer’s business in view of number 
of policies issued by insurer. 

(For other cases, see Insurance, Dec. Dig. § 522%.) 

6. INSURANCE. 

Failure to comply with provisions of industrial life policy requiring numbers of 
other policies issued on insured’s life by insurer to be indorsed on policy and pro- 
viding that, in absence of such indorsement, liability of insurer should be limited to 
return of premiums, held not waived by continued acceptance and receipt of pre- 
miums by insurer. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Heher and Perskie, Justices, and Van Buskirk and Rafferty, Judges, dissenting. 

Appeal from Supreme Court. 

Action by George Pisker, executor under the last will and testament of Albert 
Baurle, against the Metropolitan Life Insurance Company. Judgment {or plaintiff, 
and defendant appeals. 

Reversed. 

Starr, Summerill & Lloyd, of Camden (Alfred E. Driscoll, of Camden, of 
counsel), for appellant. 

D. Trueman Stackhouse, of Camden, and Ervin E. Field, for respondent. 

Wetts, Judge. 

This is an appeal from a judgment entered in the Supreme Court on the verdict 
of a jury in the Gloucester Circuit in favor of the plaintiff and against the defendant. 

The defendant had issued four industrial policies on the life of the decedent, 
Albert Baurle, two of them dated January 2, 1933, the third dated May 15, 1933, and 
“a dated August 28, 1933. There was also a fifth policy issued November 

, 1933. 

_ The insured died December 9, 1933, and defendant paid the first two policies but 
refused to pay the other three, whereupon plaintiff brought suit thereon and recov- 
ered on the third and fourth policies. A directed verdict was entered for defendant 
on the fifth. 

At the trial two issues were raised by the pleadings. The first was whether the 
insured had been guilty of material and fraudulent misrepresentations in the appli- 
cations for these policies, as the result of which the policies were void. The sec- 
ond issue was whether there could be a recovery under the terms and conditions of 
the policies for the full amount of the insurance, where the policies were issued 
subject to conditions contained therein limiting the liability of the company, in case 
of any claim, to the return of the premiums paid if the facts as they existed at 
the time the policies were issued failed to comply with the conditions specified 
therein. 

The issue of alleged fraud in the applications was abandoned by the defendant, 
so that we are concerned only with the question as to whether there were breaches 
of conditions in the policies which would limit the liability of the defendant to the 
return of the premiums. : 

Each policy contained a statement that it constituted the entire agreement 
between the company and the insured and the holder and owner thereof; that its 
terms could not be changed, or its conditions varied, except by the express agree- 
ment of the company evidenced by the signature of its president or secretary; and 
that agents are not authorized and have no power to make, alter, or discharge 
contracts, or to waive forfeitures, etc. 

Each of the policies provided that it was subject to the conditions named 
therein each of which was made a part of the contract. j 

The pertinent conditions were; “If (1) the Insured is not alive or is not in 
sound health on the date hereof; or if (2) before the date hereof, the Insured * * * 
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has, within two years before the date hereof, been attended by a physician for any 
serious disease or complaint, or, before said date, has had any * * * disease 
of the * * * kidneys unless such * * * medical attention or previous dis- 
ease is specifically recited in the ‘Space for Endorsements’ on page 4 in a waiver 
signed by the Secretary; or if (3) any policy on the life of the Insured hereunder 
has been previously issued by this Company and is in force at the date hereof, 
unless the number of such prior policy has been endorsed by the Company in the 
‘Space for Endorsements’ on page 4 hereof (it being expressly agreed that the 
Company shall not, in the absence of such endorsement, be assumed or held to know 
or to have known of the existence of such prior Policy, and that the issuance of 
this Policy shall not be deemed a waiver of such last mentioned condition), then, 
in any such case, the Company may declare this Policy void and the liability of 
the Company in the case of any such declaration or in the case of any claim under 
this Policy, shall be limited to the return of the premiums paid on the Policy, 
except in the case of fraud, in which case all premiums will be forfeited to the 
Company.” 

The grounds of appeal upon which defendant insurance company relies for a 
reversal of the judgment below go to the refusal of the trial court to grant the 
defendant’s motion for a directed verdict in its favor and to alleged errors in charg- 
ing and refusing to charge the jury. 

At the trial it was admitted that the defendant relied on the applications signed 
by the insured when the policies were issued. The applications were not attached 
to nor made a part of the contracts of insurance. While the agents who solicited 
the two policies testified that they had asked the insured the questions contained 
in the applications and filled out the applications in insured’s presence and that he 
had thereupon signed the same, there was evidence produced by the plaintiff to the 
effect that the applications had been signed by the insured in blank and so delivered 
to the agents of the defendant. 

It clearly appeared from the applications, which were admitted in evidence, that 
the insured did not specify therein the names of the doctors, dates of attendance 
and illness as required by the questions contained in said applications, and that the 
answer to the question in the application for the third policy as to whether insured 
had other insurance in force in defendant’s company was, “No,” and that the appli- 
cation for the fourth policy failed to disclose that the third policy had been issued 
and was in force. 

The uncontradicted testimony was that from March 29, 1933, to May 10, 1933, 
the insured had on eight different occasions been treated by a physician for simple 
cystitis. The attending physician, however, testified that he did not consider that 
the insured was suffering with any serious disease or complaint and that he did not 
recall having told the insured what was “wrong with him.” The defendant, on 
the other hand, insists that cystitis is a serious disease and that the frequent attend- 
ance by the physician proved it to be such. 

Had the issue in the case been limited to alleged fraudulent representations made 
in the applications, or to the violations of the conditions contained in the policies 
pertaining solely to the soundness of insured’s health or attendance upon him by 
a physician within two years before the dates of the policies for any serious dis- 
ease or complaint, we would be inclined to approve the submission of these ques- 
tions by the trial court to the jury, with proper instructions as to the law pertaining 
thereto. 

We do not think it worth while, however, to go into these matters, for the 
reason that our examination of the policies and the evidence presented leads us to 
the conclusion that the case must be decided, not upon answers or lack of answers 
to questions contained in the applications, nor disputed questions of fact as to the 
violations of the conditions of the policies pertaining to the status of the insured’s 
health when the policies were issued, but upon the existence of an undisputed fact 
in the case, which, under the terms ofthe policies, constituted a direct violation of 
one of the conditions thereof, and made it imperative for the trial court for that 
reason to direct a verdict for the defendant. 


The condition to which we refer is No. 3 of the policy, cited supra, and has to do 


with the existence of prior policies of insurance on the life of the insured in the 
defendant company. 


It is admitted that at the time each of the two policies in question was issued 
and delivered, there were in force in defendant’s company one or more prior policies 
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of insurance on the life of the insured, the numbers of which were not indorsed 
upon the two policies as required by the conditions thereof. 

In fact, Policy P 1, dated May 15, 1933, the first of the two policies involved 
in this suit, contained no indorsement, by number or otherwise, showing any other 
policies covering the life of the decedent in force in defendant company. At the 
time, however, Policy P 1 was issued, there were two other policies in force issued 
January 2, 1933, nearly five months previous to Policy P 1. The second of said 
policies sued on, issued August 28, 1933, had indorsed thereon a statement showing 
that the two previous January policies were in force, but it failed to disclose that 
Policy P 1 had been issued and was in force. In spite of this, however, the trial 
court submitted to the jury for its determination the question of material, fraudu- 
lent misrepresentations in the applications for the policies and the question whether 
the insured or the defendant’s agents were responsible therefor. 

[1] The trial court thus confused the law applicable to negotiations and appli- 
cations for a policy of insurance with the law applicable to a condition in the policy 
itself. There is a difference between obtaining a contract through a misrepresenta- 
tion as to a fact, and making the existence of that fact a condition upon which the 
contract, by its written terms, is dependent. McAuliffe v. Metropolitan Life Ins. 
Co., 93 N. J. Law, 189, 107 A. 258; Chorney v. Metropolitan Life Ins. Co. (R. I.) 
172 A. 392. 

[2] The insured was bound by the conditions of the policy, and upon receiving 
his policies he was under a duty to read them, and make objections if they did not 
properly contain the stipulations agreed upon. Crescent Ring Co. v. Travelers’ 
Indemnity Co., 102 N. J. Law, 85, 92, 132 A. 106. 

Plaintiff argues that whatever merit there may be in this principle of law is 
overcome by the fact that there was no proof in the case that the insured ever 
had the policies in his possession or ever saw them or had an opportunity to inspect 
them after they were issued. Our examination of the evidence, which we do not 
deem it necessary to set forth, leads us to the conclusion that the proofs and legiti- 
mate inferences to be deduced therefrom clearly indicated that the policies were 
duly received by the insured. 

The policies were short and easily read and contained in black type the words: 
“Notice to Policy Holders—Please read your policy promptly upon receipt.” 

[3] The only contract which the insured had with the defendant was the one 
embodied in the policy, and his failure to read it or otherwise learn of its provisions 
furnishes no legal grounds for nullifying its conditions. Lauze v. Insurance Co., 74 
LA 334, 68 A. 31; Karp v. Metropolitan Life Insurance Co., 86 N. H. 124, 164 
A. 219. 

[4, 5] It is not questioned that the defendant had authority to limit its contract 
as it did under the “conditions” thereof pertaining to the indorsement on the pol- 
icy of previously issued policies on the life of the insured in defendant’s company. 
Dimick v. Metropolitan Life Insurance Co., 69 N. J. Law, 384, 55 A. 291, 62 L. R. A. 
774. In fact, the evidence indicates that such requirement was necessary if the 
industrial portion of the defendant’s business was to be carried on. 


It appeared that the defendant as of December 31, 1933, had outstandin 
33,974,261 industrial policies; that the average number of industrial policies eal 
weekly by the defendant was approximately 55,000; that the defendant did not keep 
a list or ledger account showing by name the holders of its industrial policies; the 
records were kept by districts and the policies referred to by numbers; that to have 
conducted the industrial business so as to have disclosed the names of policyholders 
would have required 150,000,000 ledger cards and greatly increased the cost of this 
type of insurance and made it prohibitive, and would be of questionable value in 
view of the fact that the spelling of names on the applications and policies is fre- 
quently phonetic. 

The condition being lawful and reasonable, it follows that defendant was entitled 
to have it enforced. Failure of insured to comply with the condition made operative 
the alternative obligation of the defendant. 

_ [6] While the continued acceptance by an insurance company of the premiums 
might constitute a waiver of a condition where such action would be inconsistent 
with the defense that the insurance company had absolutely no obligation remain- 
ing under the policy, as in Melick v. Metropolitan Life Insurance Co., 84 N. J. 
Law, 437, 87 A. 75, where a forfeiture of the premiums was involved, such principle 
is not applicable in the instant case. Here the failure to comply with the condition 
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did not cause a forfeiture but created an alternative obligation; that is, to return 
the premiums paid on the policies. The continued acceptance and receipt of the 
premiums by defendant, being entirely consistent with the existence of such alter- 
native obligation, did not act as a waiver nor operate to estop the defendant from 
relying on the conditions. Helm v. Sun Life Ins. Co. of America, 141 Md. 326, 118 
As 750,27 is Ls tks S02. 

We therefore conclude that the conditions precedent to liability of the defend- 
aut for the full amount of the policies were not fulfilled, and that under the terms 
and conditions of the policies and the undisputed facts, the defendant was entitled 
to limit its liability to the return of the premiums, and that having tendered the pre- 
miums and the tender being refused, a verdict should have been directed for the 
defendant. McAuliffe v. Metropolitan Life Insurance Co., supra; Prahm v. Pruden- 
tial Insurance Co., 99 N. J. Law, 228, 122 A. 752; Orsini v. Metropolitan Life Insur- 
ance Co., 154 A. 201, 9 N. J. Misc. 407; Barrase v. Metropolitan Life Insurance Co., 
174 A. 165, 12 N. J. Misc. 631. 

The judgment below will be reversed. 

For affirmance: Justices Heher and Perskie, and Judges Van Buskirk and 
Rafferty—4. 

For reversal: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 


= Case, Bodine, and Donges, and Judges Hetfield, Dear, Wells, and Wolfskeil 


BLUESTEIN v. PRUDENTIAL INS. CO. OF AMERICA. 
City Court of New York, Bronx County. June 24, 1935. 
282 New York Supplement .440. 
1. INSURANCE. 

Insurer’s failure to attach application to industrial policy in suit precluded 
insurer from grounding any defense on misrepresentations as to sound health 
contained in application. 

(For other cases, see Insurance, Dec. Dig. § 650.) 

2. INSURANCE. 
Soliciting agent’s knowledge that applicant for industrial insurance was not 


in sound health held imputabie to insurer, giving rise to waiver or estoppel with 
respect to condition of policy issued to applicant that insured be in sound health 
on date of policy, notwithstanding agent was told by insured, and believed, that 
insured was suffering from ulcers and kidney trouble, whereas insured was 


actually suffering from cancer of stomach. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Action by Sarah Bluestein, as administratrix of the estate of Benjamin 
Bluestein, deceased, against the Prudential Insurance Company of America. 

Verdict for plaintiff. 

A. Albert Solomon, of New York City, for plaintiff. 

Sol Weit, of New York City, for defendant. 

ADLERMAN, Justice. 

Action tried by the court without a jury. This action is upon an industrial 
insurance policy. 

[1, 2] By the defendant’s failure to attach the application for insurance to 
ihe policy in suit, it is precluded from grounding any defense on misrepresenta- 
tions as to the sound health of the insured contained in the application. Bible 
v. John Hancock Mutual Life Ins. Co. of Boston, Mass., 256 N. Y. 458, 462, 176 
NE. 838, 840. In said case Cardozo, C. J., said: “The defendant procured 
applications from the insured, but did not attach them to the policies. What 
was ‘in them we do not know, and we must act as if they had never been.” The 
policy in the case at bar was solicited, by one Max Von Boeckmann, defendant's 
agent, who was employed by the defendant to solicit applications for life insur- 
ance policies, and was authorized to deliver policies so solicited by him to the 
insured and to collect the premiums therefor. He testified that he solicited the 
policy in suit, delivered the same to the insured, collected the first premium and 
several premiums accruing thereafter. Plaintiff testified that she was present 
some time in the month of June, 1931, when Von Boeckmann called on the 
insured to solicit insurance and heard the conversation between Von Boeck- 
mann and the insured. Von Boeckmann offered to write a policy, and the 
insured said: “How could you write me up a policy, I am a sick man. I am 
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under a doctor’s care now,” and to which Von Boeckmann responded: “We 
have a policy that doesn’t require a doctor’s examination, don’t worry, I'll get 
you a policy.” The insured also then told Von Boeckmann that he was suffering 
from ulcers of the stomach and kidney trouble. A week later Von Boeckmann 
returned, delivered the policy and the premium book to the insured, and collected 
the first premium. Plaintiff has conceded throughout the trial that her intestate, 
the insured, was, as a matter of fact, not in sound health at the date of the 
policy. It is her contention that the condition in the policy in regard to sound 
health was waived by the defendant by reason of the agent’s knowledge of the 
facts. Under the authority of the Bible Case, supra, Von Boeckmann’s knowl- 
edge, if established, that the insured was not in sound health on the date of the 
policy, is imputed to the defendant and gave rise to a waiver or, more properly, 
an estoppel. Whipple v. Prudential Ins. Co. of America, 222 N. Y. 39, 118 N. E. 
211; Satz v. Massachusetts Bonding & Insurance Co., 243 N. Y. 385, at page 390, 
i53 N E. 844, 59 A. L. R. 606; McClelland v. Mutual Life Ins. Co. of New York, 
217 N. Y. 336, 111 N. E. 1062; Ames v. Manhattan Life Ins. Co., 40 App. Div. 465, 
58 N. Y. S. 244, affirmed 167 N. Y. 584, 60 N. E. 1106; Vance on Insurance (2d 
Ed.) 461, 496. 

The cause of the insured’s unsoundness of health was cancer of the stomach, 
irom which he was suffering on the date of the policy in question, and not ulcers 
and kidney trouble, which plaintiff claims were the diseases of which the writing 
agent was informed. It is admitted that the writing agent did not have knowl- 
edge of this fact. The testimony of the two physicians called by the defendant 
disclosed that as early as December, 1930, the insured was suffering from a 
carcinoma of the stomach, of which fact they did not advise the assured. This 
testimony is immaterial. The condition of the policy in suit is that the insured, 
on its date, be in sound health. McClelland v. Mutual Life Ins. Co.- of New 
York, supra; Chinery v. Metropolitan Life Ins. Co., 112 Misc. 107, 109, 182 N. Y. 
S. 555; Salamida v. John Hancock Mutual Life Ins. Co. of Boston, Mass., 148 
Misc. 702, 266 N. Y. S. 253; Bluestein v. Metropolitan Life Ins. Co., App. Term, 
Ist Dept., Nov. 15, 1934.’ 

While the insured did not know the real nature of his ailment, he knew he 
was not in sound health and was being attended by physicians for some ailment 
of the stomach, which he believed to be ulcers and kidney trouble, and so 
advised the writing agent. The defendant introduced evidence that immediately 
prior and subsequent to the issuance of this policy the insured made application 
to other companies, and several other poticies were issued, and that the insured 
nade statements to each of the other companies as to his health similar to the 
statements made to the agent in this case. I am inclined to believe that the 
nsured made the statement to the agent as to his health as testified to by the 
plaintiff in this case. I am of the opinion that the agent withheld this knowledge 
from his company, and that the inducing cause for the issuance of this policy 
was the fact that the agent was eager to procure business and was paid by the 
ad twenty times the amount of the first premium when the policy was 
piaced., 

Bluestein v. Metropolitan Life Ins. Co., supra, was an action by this plaintiff 
herein on an industrial policy containing the same condition as in the case at 
har. The precise issues of law and fact were there litigated as here. From a 
iudement entered in plaintiff's favor, the Appellate Term affirmd said judgment 
without opinion. 

Verdict directed in favor of plaintiff for $1,500. Ten days’ stay and thirty 
days to make a case. 


HOENIG v. NEW YORK LIFE INS. Co. 
Municipal Court of City of New York, Borough of Manhattan, First District. 
Sept. 30, 1935. 
282 New York Supplement 443. 

1, INSURANCE. 

Terms of life policy are to be understood in their plain, ordinary, and 
popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 


_ 


1No opinion filed. 
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2. INSURANCE. 

Death which resulted from peritonitis following a traumatic rupture of 
intestine caused by administration of enema by deceased to herself held caused 
by “accident” within double indemnity clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 449.) 

Action by Ansehl Hoenig against the New York Life Insurance Company. 

Judgment for the plaintiff. 

Joseph Miller, of New York City, for plaintiff. 

Louis H. Cooke, of New York City, for defendant. 

GENUNG, Justice. 

The defendant issued its policy insuring the life of plaintiff’s wife, plaintiff 
being named as beneficiary, and agreed to pay as “double indemnity” $1,000 if 
“the death of the insurcd * * * resulted directly and independently of all other 
causes from be dily injury effected solely through external, violent and accidental 
cause ; 

The insured administered an enema to herself which caused a traumatic 
rupture of the intestine, and waste matter seeped through causing an inflamma- 
ition of the peritoneum. Death resulted from “rupture of sigmoid colon; Perit- 
onitis. 

Defendant resists payment claiming that death was not caused by “accident” 
within the meaning of the policy. 

[1] The terms of the policy “are to be understood in their plain, ordinary, 
and popular sense. Imperial Fire Ins. Co. y. Coos County, 151 U. §. 452 [14 §. 
Ct. 379, 38 L. Ed. 231]; Drilling v. New York Life Ins. Co., 234 N. Y. 234 [137 
N E. 314].” Auerbach v. Maryland Casualty Co., 236 N. Y. 247, 252, 140 N. E. 
577, 578, 28 A. L. R. 1294. “The tests to be applied are those of common under- 
standing as revealed in common speech. * * * We have little doubt that common 
understanding would envisage this mishap as an accident, and that common 
speech would so describe it.” Matter of Connelly vy. Hunt Furniture Co., 240 
N. Y. 83, 85, 147 N. E. 366, 367, 39 A. L. R. 867. 

[2] In Lewis v. Ocean Accident & Guarantee Corporation, Limited of Lon- 
don, England, 224 N. Y. 18, 120 N. E. 56, 7 A. L. R. 1129, the policy insured against 
injuries. received through “accidental means.” There insured had a pimple on 
his lip which he punctured. It became infected, and despite the efforts of a 
physician, the infection spread, the insured became paralyzed and blind, and 
shortly thereafter died. It was held that the defendant was liable under the 
policy; that the death occurred “from bodily injuries effected solely through 
accidental means.” As in that case “unexpected consequences have resulted 
from an act which seemed trivial and innocent in the doing” (224 N. Y. 18, page 
20, 120 N. E. 56, 57, 7 A. L. R. 1129), viz., the puncture of the pimple, so in the 
case at bar, the innocent act of taking an enema resulted in the unexpected 
consequence of a rupture of the intestine. Similarly in Schwartz v. Commercial 
Travelers’ Mutual Association of America, 132 Misc. 200, 229 N. Y. S. 669 
(affirmed Id., 227 App. Div. 711, 236 N. Y. S. 896, and Id., 254 N. Y. 523, 173 N. E. 
849), it was held that a hemorrhage caused by plaintiff picking at an irritation 
in his nose was covered by a policy limiting liabilities to “accidental” injuries. 

The case of Gould v. Travelers’ Ins. Co., 244 App. Div. 274, 279 N. Y. S. 892, 
is not in point. There, there was no proof of trauma. 

Judgment for plaintiff. Ten days’ stay. 


CLANCY v. JOHN HANCOCK MUT. LIFE INS. CO. 
City Court of New York, Bronx County. July 25, 1935. 
282 New York Supplement 510. 
1. INSURANCE. 


In fixing meaning of word “accident” in accidental death benefit policy, 
court’s point of view must be that of average man. 

(For other cases, see Insurance, Dec. Dig. § 515.) 
2. INSURANCE. 

Death of insured from fractured skull sustained when he fell and struck his 
head on being pushed by one at whom he had struck in course of altercation held 
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caused by “accidental means” for which recovery could be had on accidental 
death benefit policy. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Action by Mary Clancy against the John Hancock Mutual Life Insurance 
Congas? to recover on accidental death benefit policy. Verdict directed for 
plaintiff. 

Gustave L. Lowenberg, of New York City. for plaintiff. 

Dean Potter, of New York City, for defendant. 

DoNNELLY, Justice. 

On August 2, 1929, defendant issued to George M. Clancy its $2,000 policy 
of life insurance. Upon Clancy’s death, on July 29, 1934, it paid this sum to his 
wife, Mary Clancy, the named beneficiary. Attached to the policy is a sup- 
plementary provision for the payment of an additional $2,000 as an accidental 
death benefit, on conditions set forth. The present action is to recover the 
additional’ benefit. 

The supplementary provision, so far as pertinent, is as follows: “If * * * 
due proof shall be presented at the Home Office of the Company, of the death 
cf the Insured * * * caused solely by external, violent, and accidental means, 
** * and that such death occurred within ninety days after such injury and 
as a direct result thereof, independently and exclusively of all other causes, 

* * the company subject to the conditions herein set forth will pay an addi- 
tional sum of Two Thousand Dollars.” “This provision for benefit shall not 
apply if the death of the Insured results directly or indirectly * * * from homi- 
cide, or from any violation of law by the Insured * * * .” 

At the time of his death, Clancy was 34 years of age. 

In the early hours of the morning of July 19, 1934, in a night club in Long 
Island City, Clancy became involved in an argument with a stranger, a man 
about his own age. Both had been drinking rather heavily. During the course 
of the discussion Clancy invited the stranger “outside,” when Clancy made a 
pass at the stranger, evidently intending to strike him, whereupon the latter 
pushed Clancy, who fell and struck his head. Clancy was removed to a hospital 
where he died a few hours later from a fracturéd skull. 

Was Clancy’s death an accidental one within the meaning of the policy? 

Those cases in which the insured, armed with a dangerous weapon, deliber- 
ately engaged in an altercation with another, and was killed, present no difficulty. 
The death of the insured in such circumstances was not “accidental.” It was 
the result naturally to be expected of the voluntary act of the insured. Taliaferro 
v. Travelers’ Protective Ass’n of America (C. C. A.) 80 F. 368; Occidental Life 
Ins. Co. v. Holcomb (C. C. A.) 10 F.(2d) 125. 

The same ruling was applied where the insured was killed by a police officer 
attempting to effect the arrest of the insured, fleeing after the commission of.a 
il Piotrowski v. Prudential Ins. Co. of America, 141 Misc. 172, 252 N. Y. S. 
Q Jd. 

In Gaines v. Fidelity & Casualty Co., 111 App. Div. 386, 97 N. Y. S. 836, the 
insured, who was apparently unarmed, was killed by another whom he had 
struck and threatened to kill. It was held that it was not an accidental death 
within the meaning of the policy. My attention has not been directed to, nor 
have I been able to find any case in this state, in which the same rule has been 
applied to an unarmed aggressor who engages in a dispute with another, who, as 
at bar, simply pushes him away apparently for the purpose of avoiding hostilities. 
In Gray vy. Western States Life Ins. Co. (Cal. App.) 298 P. 512, 516, the double 
insurance clause provided, in part, for payment of double face amount of policy 
on receipt of proof that insured’s death occurred as result directly and inde- 
pendently of all other causes, of bodily injury effected solely through external 
violence and accidental means, and also provided that such clause would not 
apply if insured’s death resulted from any violation of law by insured. Gray 
‘ought one Hough, against whom he had an apparently fancied grievance. He 
and Gray were not strangers to each other. When Gray found Hough, he 
assaulted him thrice. On each of these occasions, Hough endeavored to avoid 
Gray, so much so that Hough, without retaliating, went away when Gray struck 
hm. On the last occasion, when Gray repeated the assault, Hough, in self- 
defense, hit back, Gray fell backwards, striking the back of his head on a street 
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car track, causing a fracture from which he died. Neither was armed. Neither 
had been drinking. It was held that Gray’s death was not accidental, within 
the meaning of the policy. As the court observed of Gray’s conduct: It presented 
“a picture of one prolonged attempt on his part to assault, and of assaulting, 
Hough.” 


In Mutual Ltfe Ins. Co. of New York v. Braude (C. C. A.) 76 F.(2d) 273, 
the policy provided that double indemnity should not be payable “if such death 
result from any violation of law by the insured.” The insured died as the result 
of being struck by a train of the Pennsylvania Railroad Company at Elizabeth, 
N. J. A New Jersey statute provides: “Trespassing on tracks; contributory 
negligence; crossings.—It shall not be lawful for any person other than those 
connected with or employed upon the railroad to walk along the tracks of any 
railroad except when the same shall be laid upon a public highway; if any person 
shall be injured by an engine or car while walking, standing or playing on any 
railroad, or by jumping on or off a car while in motion, such person shall be 
deemed to have contributed to the injury sustained, and shall not recover there- 
for any damages from the company owning or operating said railroad; provided, 
that this section shall not apply to the crossing of a railroad by any person at 
any lawful public or private crossing.” 3 Comp. St. N. J. 1910, p. 4245, § 55. In 
this case, the violation of the statute by the insured defeated the right of his 
beneficiary named in the policy to recover thereunder. I should say that that is 
as far as this decision goes. I doubt its application to the instant case, for 
reasons which will be stated presently. 

In Fidelity & Casualty Co. of New York v. Stacey’s Ex’rs (C. C. A.) 143 F. 
271, 5 L. R. A. (N. S.) 657, 6 Ann. Cas. 955, it appeared that the insured became 
involved with another and struck the latter in the mouth with his fist, causing a 
slight abrasion of the skin of one of the fingers of the insured. The finger became 
infected, which resulted in blood poisoning and the death of the insured. It was 
held that the death of the insured was not accidental within the meaning of the 
policy, under the terms of which the plaintiff’s testator, Stacey, was insured “against 
disability or death resulting directly, and independently of all other causes, from 
bodily injuries sustained through external, violent and accidental means.” In this 
case, the court’s opinion appears to be based upon the fact that the injury to the 
insured was the result of his voluntary act when he was in full possession of his 
mental faculties. 

[1] My attention has not been directed to, nor have I been able to find, any 
authority in this state, in which the consequences of a voluntary act have been 
pushed so far in defeating the right to recovery upon a policy providing for double 
indemnity. ‘The court’s point of view, in fixing the meaning of the word “accident” 
in the contract at bar, must be that of the average man. “Such a man would say 
that the dire result, so tragically out of proportion to its trivial cause, was something 
unforeseen, unexpected, extraordinary, and unlooked for mishap, and so an accident. 
This test—the one that is applied in the common speech of men—is also the test to 
be applied by courts.” Lewis v. Ocean Accident & Guarantee Corporation, Limited, 
of London, England, 224 N. Y. 18, 21, 120 N. E. 56, 57, 7 A. L. R. 1129. The lan- 
guage just quoted seems to me to be applicable to the situation presented by the 
manner of Clancy’s death. The average man would probably consider him the 
aggressor in his quarrel with the stranger. But it is not consistent with the experi- 
ence of the average man that the one who enters into a brawl with his bare hands 
does so with the expectation that it may result fatally, if he has no reason to believe 
his antagonist is armed. At bar, “the dire result, so tragically out of proportion to 
its trivial cause,” was something entirely unforeseen. This appears to be the view 
entertained in Lovelace v. Travelers’ Protective Ass’n of America, 126 Mo. 104, 28 
S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638. It was there held that although 
the insured, if not the aggressor, might have avoided the altercation which resulted 
in his death, nevertheless had no good reason to believe it would terminate fatally. 
On the night of the unfortunate incident, Lovelace became a guest at a hotel, the 
proprietor of which was his friend. Brown, the proprietor, was then absent. One 
Graves was in the lobby of the hotel very much under the influence of liquor, and 
loudly using profane and indecent language. Lovelace admonished him, whereupon 
a wordy dispute ensued, in which Lovelace applied to Graves an opprobrious epithet. 
When it appeared that he was about to strike Graves, preparatory to ejecting him 
from the hotel, he and Graves were separated by a bystander. Lovelace then started 
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for his room, changed his mind, and returned to the scene. He then slapped Graves, 
whereupon Graves drew a pistol and shot Lovelace, mortally wounding him. So far 
as the opinion discloses, Lovelace was unaware that Graves was armed. The court 
said (126 Mo. 104, 114, 28 S. W. 877, pages 879, 880, 30 L. R. A. 209, 47 Am. St. Rep. 
638): “The learned counsel for defendant concedes the force of the argument 
deduced from the ordinary meanings of the word [accident], but insists that they can 
not apply where the insured has voluntarily assumed the risk which proves to be 
fatal, in this instance, by entering into the altercation which led to his death. But 
there is one weak point in that contention. There is no proof, whatever, that the 
insured had any cause, or reasonable ground, to anticipate that he would be shot or 
killed, when he undertook to attempt to eject Graves from the hotel. There is no 
proof that Graves exhibited a weapon, or made any remarks indicating a purpose to 
shoot, before the affray. The mere fact that Lovelace engaged in, or brought on, a 
fight in the manner described, did not, of itself, indicate that he sought death, or 
had reason to expect it as a consequence of his action. * * * Whether he [Love- 
lace] acted lawfully as a guest of the hotel, during the absence and illness of the 
proprietor, in attempting to remove Graves from the hotel office by force, we think 
needless to investigate. It may be assumed that, by his course of conduct, he volun- 
tarily assumed the risks of a fight. But there is nothing in the circumstances to 
show that he voluntarily assumed the risk of death. We consider his killing an 
‘accident,’ in the popular and ordinary sense in which that word is generally used.” 
In this case, the wording of the policy was: “$4,000. shall be paid in case of death 
by accident,” and “Shall be entitled in case of his death from natural causes, to 
$100.” 

At bar, the policy excepts directly or indirectly from homicide, or from any 
violation of law by the insured. In Murray v. New York Life Ins. Co., 96 N. Y. 
614, 616, 48 Am. Rep. 658, the policies upon the life of Wisner Murray each con- 
tained a condition that if the insured “shall die in, or in consequence of a-duel, or 
of the violation of the laws of any nation, State, or province,” the policy shall be 
void. The court said (96 N. Y. 614, page 618, 48 Am. Rep. 658) : “If the violation 
of law in which the deceased was engaged was trivial, although calculated to some 
extent to excite opposition or resistance, but the taking of life was a result which 
no reasonable man could have contemplated as likely to follow from the unlawful 
act, there would be no such relation between the act and the death that the former 
could be said to be the cause of the latter. But if, on the other hand, the party 
killed was engaged in committing a violent assault, the natural result of which would 
be to arouse the passions and excite the anger of the party assailed, and in the heat 
of passion he killed his assailant, the death would, we think, be the result of the 
unlawful act within the meaning of the policy, although the party causing it exceeded 
the bounds of lawful resistance.” 

[2] At bar, Clancy was engaged in no violent assault upon Derwechter, nor did 
Derwechter in the heat of passion kill Clancy. There was nothing in the meeting 
between the two to justify a finding that Clancy took the risk of Derwechter’s resist- 
ance to any extremity. All of the surrounding circumstances show it to be an inci- 
dent trivial in itself except for the wholly unexpected tragical result which neither 
contemplated. The case is distinguishable from those in which, although the insured 
was unarmed, the circumstances were such that he should have known that the man- 
ner of his entrance into the quarrel was liable to force the one he assailed to extreme 
measures. 

Verdict directed for plaintiff in the sum of $2,000, with interest from the 29th 
day of July, 1934. 

Ten days’ stay and thirty days to make and serve case. 


MODLIN v. SOVEREIGN CAMP, W. O. W. No. 118. 
Supreme Court of North Carolina. Oct. 9, 1935. 
181 Southeastern Reporter 559. 


INSURANCE. 

Insured, failing to furnish satisfactory proof of disability until more than six 
months after avoiding of his beneficiary certificate and termination of his contract 
tor nonpayment of dues or assessments, held not entitled to total and permanent dis- 
ability benefits, though disability occurred when certificate was in force, where 
amended by-laws required proof of disability to be furnished while certificate was in 
force. 


(For other cases, see Insurance, Dec. Dig. § 789[1].) 
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Appeal from Superior Court, Martin County; Parker, Judge. . 

Action by William H. Modlin against the Sovereign Camp of the Woodmen of 
the World. From a judgment of nonsuit, plaintiff appeals. 

Affirmed. 

Elbert S. Peel, of Williamston, for appellant. 

Albion Dunn, of Greenville, for appellee. 

Per Curiam. 

This was an action instituted by the plaintiff to recover total and permanent 
disability benefits under a beneficiary certificate issued to him by the defendant 
fraternal and insurance association on February 24, 1922. The pleadings, testimony, 
documentary evidence, and admissions establish that the plaintiff paid all dues and 
assessments required of him up to and including February, 1933, and has paid no 
dues or assessments since that time; that the plaintiff became permanently and totally 
disabled within the meaning of his certificate in November, 1932; that on October 2, 
1933, the plaintiff for the first time gave notice of, and offered to furnish satisfactorj 
proof of, his disability, and made application for the permanent total disability 
benefit provided in his certificate. 

Both the original application for insurance and the beneficiary certificate of the 
plaintiff state that “all the provisions of the Constitution and Laws of the Society 
now in force and that may hereafter be adopted shall constitute the basis for and 
form a part of any beneficiary certificate that may be issued to me by the Sovereign 
Camp of the Woodmen of the World * * *.” 

Sections 63-A and 63-B of the constitution and by-laws of the defendant com- 
pany provide that every member shall pay certain annual assessments or monthly 
installments of assessments for the Sovereign Camp fund and such camp dues as 
may be required »y the laws of his camp, and that upon failure by any member to 
make any such payments on or before the last day of the month he shall become 
suspended and his beneficiary certificate shall be void, and the contract between 
such person and the association shall be completely terminated. 

In November, 1931, section 61-C of said constitution and by-laws was amended 
to read: “Any member whose certificate so provides, and who, while younger than 
sixty years of age, and while the certificate is in full force and effect, shall furnish 
satisfactory proof to the Secretary of the Association at the home office of the 
Association that he has suffered bodily injury, through external, violent and acci- 
dental means or by disease, and that he is and will be permanently, totally, contin- 
uously and wholly prevented thereby for life from pursuing any and all gainful 
occupations or performing any work for compensation of value, * * * may have 
the option of surrendering his certificate for cancellation and receiving in settlement 
thereof, less any indebtedness due to the Association, one-half of the face amount 
of his certificate as a permanent total disability benefit * * *.” This amendment 
was in effect from its adoption until the time of the institution and trial of this action. 

The plaintiff having failed to make any payment of dues or assessments since 
February, 1933, his beneficiary certificate became void and his contract with the 
association was terminated after that month by virtue of said sections 63-A and 
63-B, and having failed to furnish satisfactory proof of his disability until October 
2, 1933, more than six months after the avoiding of his certificate and the termination 
of contract, he is precluded from maintaining his action by said amended section 
61-C. 

Judgment affirmed. 


VESER v. GUARDIAN LIFE INS. CO. OF AMERICA. 
Court of Appeals of Ohio, Hamilton County. July 22, 1935. 
198 Northeastern Reporter 184. 
1. INSURANCE. 


Provision of written application for life policy that there should be no insurance 
contract until policy was issued and delivered and first premium paid during insured’s 
lifetime held binding, notwithstanding alleged waiver by soliciting agent and district 
agent, where express provision was contained in application forbidding waivers, in 
absence of proof of authority of such agents to bind insurer under alleged waiver. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

2. INSURANCE. ; 

Evidence held insufficient to show alleged waiver by soliciting agent and district 

agent of provision in application for life policy that there should be no insurance 
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contract until policy was issued and delivered and first premium paid during insured’s 
lifetime, where insured understood that delivery of policy was necessary before 
insurance contract would be effective, and when he made offer to pay premium in 
advance was advised to wait until he got policies and was further advised by solicit- 
ing agent that insurance would go into effect as soon as policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Syllabus by the Court. 

\gents of an insurance company have no authority to waive the terms of a 
written application for life insurance when an express provision is contained therein 
forbidding any waiver, and, under a law requiring a written application, applicants 
are bound by the terms thereof which provide that there shall be no contract of 
insurance until a policy be issued and delivered, and the first premium paid during 
insured’s lifetime. 

Action by Arthur A. Veser against the Guardian Life Insurance Company of 
America. To review a judgment for defendant on directed verdict, plaintiff brings 
error.—[Editorial Statement.] 

Affirmed. 

See, ra 44 Ohio App. 293, 185 N. E. 565; 128 Ohio St. 200, 190 N. E. 405. 

Bert H. Long and Milton M. Bloom, both of Cincinnati, for plaintiff in error. 

Hightower & O’Brien, of Cincinnati, for defendant in error. 

\McCurpy, Judge. 

Upon the trial of this case in the court of common pleas of Hamilton county, at 
the close of all the evidence, on motion made by defendant, Guardian Life Insur- 
auce Company of America, the court directed a verdict for the life insurance com- 
pany and overruled a motion for a new trial. Whereupon the plaintiff in the court 
below, Arthur A. Veser, instituted error proceedings in this court. 

The record discloses that Jacob Pels solicited both Arthur Veser and Emil J. 
Veser, brothers, partners in the clothing business, for insurance on their lives, each 
in favor of the other, and that on June 27, 1928, both Arthur Veser and Emil J. 
Veser signed applications which contained the following provision: 

That the foregoing statements and answers together with the declaration and 
the statements and answers in Part II hereof are full, complete and true, and shall 
iorm the basis for the proposed contract of insurance; that no agent, medical exam- 
iner, or any other person, except the Executive Officers of the Home office of the 
Company, has any power on behalf of the Company (a) To make, modify, or dis- 
charge any contract of insurance, or (b) To bind the Company by any promise 
respecting any benefit under any policy issued hereunder; that, except as otherwise 
stated in the form of binding receipt hereto attached bearing for identification a 
number corresponding to the one borne by this application, there shall be no contract 
if insurance until a policy shall have been issued and delivered by the Company and 
the first premium paid thereon during my lifetime and continued good health.” 

On or about July 9, 1928, the policy of insurance on the life of Emil J. Veser, 
in which Arthur A. Veser was named as beneficiary, was issued by the company and 
sent to the Cincinnati office of the district agent of the company, and on the 17th day 

of July, 1928, Emil J. Veser contracted pneumonia and died on July 23, 1928. The 
nsurance policy in question was never delivered by the company to Emil J. Veser 
nd no premiums were ever paid on this policy. 


It is contended on behalf of the plaintiff that the soliciting agent, Pels, assured 
the Ve eser brothers, and agreed with them, before the signing of the applications and 
gain after the signing of the applications, that if the brothers passed satisfactory 
hysical examinations, they would be insured immediately upon the passing of the 
hysical examinations, and that the provision in the application to the effect that 
fier shall be no contract of insurance until a policy shall have been issued and 
live red by the company and the first pre ‘mium paid thereon during the lifetime and 

itinued good health of Emil J. Veser” was waived on behalf of the company by 

soliciting agent, Pels, and also by one Isgrig, the district agent. The principal 
estimony relied upon to support this claim is in the examination of the witness, 
tthur Veser, as follows: . 

“Q. What did Pels say to you at the time you signed the application with refer- 
ence to when any policies would be issued? A. He says that they will be issued as 
on as you pass your examination, then you will be insured, then you are practi- 
‘ally insured.” 

\nd, further, in the examination of the witness, Pels, is the following: 
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“Q. And what was said, if anything, as to when the insurance would be effective 
with reference to the time of the physical examination? A. As soon as the policies 
are delivered the insurance is in effect. The insurance will go in effect as soon as 
the boys pass the examination. 

“Q. Did you ask them for any premium at the time these applications were 
signed? A. They said ‘Well, we will give you the money in advance.’ I says ‘Since 
you have not got the policies why not wait until you get the policies then you caf 


>” 


pay me. 

[1, 2] The court below directed a verdict on behalf of the insurance company 
for the reason that notwithstanding the conversations had between the soliciting 
agent and the Veser brothers, neither the soliciting agent nor the district agent had 
any authority to waive the terms of the written application, and, further, that both 
the law of the state of Ohio and of the state of New York require a written appli- 
cation, that the applicants were bound by the terms thereof, and that the delivery 
of the policy before the death was a condition precedent to the obligation on the 
part of the insurance company. After careful examination of the record, we are 
of the opinion that it was not only the duty of the court to direct a verdict for the 
defendant for these reasons, but it was likewise the duty of the court to direct a 
verdict for the defendant insurance company for the further reason that the plaintiff 
in the court below failed to prove a verbal contract of waiver. The testimony and 
circumstances relied upon by the plaintiff can in no way be interpreted to support a 
claimed agreement that the delivery of the insurance policy, referred to in the 
written application, was waived. Arthur Veser and Emil J. Veser, when they signed 
the application containing this provision, understood that a delivery of the policy was 
necessary before the contract of insurance would be in effect, and when they made 
an offer to pay a premium in advance and were advised to wait until they got the 
policies, and, further, when they were advised by Pels that the insurance would go 
into effect, “as soon as the policies were delivered.” 

The principal concern of the Veser brothers was whether they could secure 
insurance, because of the state of health of Arthur Veser, who at the time was 
suffering from high blood pressure. It was clearly in reference to this matter that 
there was considerable conversation in relation to physical examinations, and this 
cannot now be relied upon as a waiver of the terms of the application to which it 
had no reference. 

Because of the failure on the part of the plaintiff below to prove a waiver of the 
provision of the application quoted heretofore, and because of the failure of the 
plaintiff below to prove any authority on the part of the soliciting agent and district 
agent to bind the insurance company. under the claimed waiver, it became the duty 
of the court of common pleas to direct a verdict on behalf of the defendant below, 
and for these reasons the judgment of the court of common pleas is affirmed. 

Judgment affirmed. 

Middleton, P. J., and Blosser, J., concur. : 

Middleton, P. J., and Blosser and McCurdy, JJ., of the Fourth Appellate Dis- 
trict, sitting by designation in the First Appellate District. 


MASONIC BEN. ASS’N OF MOST WORSHIPFUL ST. JOHN LODGE, 
ANCIENT FREE AND ACCEPTED MASONS OF OKLAHOMA 
v. DAVIS. No. 25261. 
Supreme Court of Oklahoma. Sept. 10, 1935. 
49 Pacific Reporter (2d) 512. 
1. INSURANCE. 

In beneficiary's action on policy of fraternal benefit life insurance, whether 
policy had lapsed for nonpayment of dues to lodge held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Syllabus by the Court. 

In an action by beneficiary named in:a policy of fraternal benefit life insur- 
ance, the disputed question of payment of dues to a lodge is a question of fact, 
and a judgment based on a verdict of a jury will not be disturbed on appeal if 
there is any evidence reasonably tending to support the verdict. 

Appeal from District Court, Lincoln County; Hal Johnson, Judge. 

Action by Mary Davis against the Masonic Benefit Association of the Most 
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Worshipful St. John Lodge, Ancient Free and Accepted Masons of the State of 
Oklahoma. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

R. Emmett Stewart, of Muskogee, and S. H. Hilton, of Luther, for plaintiff 
in error. 

Erwin & Erwin, of Chandler, for defendant in error. 

REILLY, Justice. 

[1] Defendant in error, as plaintiff below and as beneficiary named in a 
fraternal benefit policy of insurance, sustained a judgment against plaintiff in 
error in the sum of $500, in a cause of action based on the terms and conditions 
of the policy of insurance. 

The judgment followed the verdict of a jury. 

S. W. Davis, insured, was the husband of defendant in error, Mary Davis. 
He died on April 10, 1932. 

The controversy involved is a question of fact. It is whether insured at the 
time of his death was in good standing with plaintiff in error lodge to the extent 
that his policy of insurance was effective. 

Mary Davis produced a passbook, or receipt book, issued to deceased by the 
lodge, and also receipts for dues paid the lodge. These exhibits were evidence 
of payments of dues and premiums to the lodge for a period of time ending in 
the July quarter of the year 1932. 

Excerpts from the minute book of the lodge, introduced in evidence, were 
not entirely inconsistent with the view of the jury as to the issue of fact. 

The trial court properly instructed the jury upon this issue of fact as well 
s upon an issue of fact under which estoppel was claimed by the plaintiff below. 
being maintained that officers of the local lodge refused to accept payment of 
W. Davis’ dues, in his lifetime, when, under the by-laws of the lodge, he had 
he right to reinstatement to the lodge and benefits under the policy of insur- 


ance, without the necessity of a physician’s certificate showing a good state of 
health. 


I 


On the whole, we find the judgment sustainable, and it is affirmed. 
McNeill, C. J., and Busby, Phelps, and Gibson, JJ., concur. 


ILLINOIS BANKERS LIFE ASSUR. CO. v. CUTLIP. No. 26121. 
Supreme Court of Oklahoma. Sept. 25, 1935. 
49 Pacific Reporter (2d) 1051. 
INSURANCE. 

Where life policy granted 31 days’ grace for payment of premium and pro- 
vided that default in payment of premium or note given therefor should forfeit 
policy, and that no forfeiture should be waived or time for payment of premium 
extended except by written consent of insurer, and extension note was executed 
during grace period which extended time of premium payment and provided that 
default in payment thereof on due date should forfeit policy, and recited that 
note was not given in payment of premium, failure to pay note when due held 
to forfeit policy in absence of waiver or reserve to apply on extended insurance. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

Syllabus by the Court. 


Where a life insurance policy grants a period of 31 days’ grace for the pay- 
ment of premiums and provides that default in payment of any premium or any 
note given therefor shall work a forfeiture of the policy, and that no forfeiture 
shall be waived or time for payment of any premium extended except by written 
consent of the insurance company, and where an extension note is executed 
during a grace period which extends the time of a premium payment and also 
provides that default in payment of same on due date shall work a forfeiture of 
the policy, and recites that same is not given in payment of the premium, the 
failure to pay said note when due forfeits the policy in the absence of a waiver 
or of a reserve to apply on extended insurance. 


Appeal from District Court, Oklahoma County; Claude Weaver, Judge. 


Action by Nina G. Cutlip against Illinois Bankers Life Assurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 
Reversed and dismissed. 
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Everest, McKenzie & Gibbens, of Oklahoma City, for plaintiff in error. 
Keagy & Williams, of Okmulgee, for defendant in error. 


PRUDENTIAL INS. CO. OF AMERICA v. HILL. No. 25342. 
Supreme Court of Oklahoma. Oct. 1, 1935. 
49 Pacific Reporter (2d) 1067. 
1. INSURANCE. 

Life policy providing for weekly payment of premiums, containing facility 
of payment clause, stating that basis of nonforfeiture values is net reserve 
according to standard industrial mortality table and bearing on its back the 
legend “Founded by John F. Dryden, Pioneer of Industrial Insurance in America” 
held an “industrial policy,’ and hence under exception to statute application, 
for such policy was admissible in evidence in action on policy even though copy 
was not attached to policy (St. 1931, §§ 10519, 10530). 

“Industrial insurance” in a general sense means policies issued 

small amounts in consideration of weekly payments, as distinguished from 

ordinary insurance, which is usually in large amounts and maintained by 

annual, semiannual, or quarterly premiums. 

(For other cases, see Insurance, Dec. Dig. § 650.) 

4. INSURANCE. 

Statute requiring every insurance policy containing reference to application 
of insured to have attached thereto copy of application on pain of not having 
application received in evidence held not to prohibit introduction of application 
where policy contained no reference to application (St. 1931, § 10519). 

(For other cases, see Insurance, Dec. Dig. § 650.) 

§. INSURANCE. 

Question whether insured had practiced fraud upon insurer in procuring life 
policy Aeld question of fact for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Syllabus by the Court. 

1. Industrial policies are excepted from the provisions of chapter 51, art. 1, 
O. S. 1931, and the application, although not attached to the policy, may be 
received in evidence where fraud is properly pleaded as a defense, and the pro- 
vision of section 10519, providing that unless the application is attached to the 
policy the same shall not be considered a part of the policy or received in evidence 
does not apply to such policies. 

2. Held, that the policy in question is an industrial policy, and that the 
application with the statements therein contained need not be attached to the 
policy in order that the same may be admissible in evidence. 

3. Under article 5, § 57, Oklahoma Constitution, the title of a bill may be 
very general, and need not specify every clause in the statute, it being sufficient 
if they are all referable and cognate to the subject expressed ; and when the 
subject is expressed in general terms, everything which is necessary to make a 
complete enactment in regard to it, or which results in a complement of thought 
contained in the general expression, is included in and authorized by it. City 
of Pond Creek vy. Haskell, 21 Okl. 711, 97 P. 338. 

The question of the falsity of statements contained in a life or accident 
insurance policy, and the intent of the applicant in making them, is a question 
of fact for the jury, or for the court sitting as a jury. 

Appeal from County Court, Ottawa County; John H. Venable, Judge. 

Action by Ollie Hill against the Prudential Insurance Company of America. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Roy P. Swanson, of Kansas City,.Mo., and Ray McNaughton, of Miami, for 
plaintiff in error. 

Ralph W. Hyatt, of Newark, N. J., Meservey, Michaels, Blackmar, Newkirk 
& Eager, of Kansas City, Mo., and Commons & Chandler, of Miami, for defend- 
ant in error. 

Corn, Justice. 


This action was originally brought in the county court of Ottawa county for 
the recovery of the sum of $540 on a life insurance policy. The defendant, the 
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Prudential Insurance Company of America, defended on the alleged ground that 
the applicant was not 1n sound health at the time the policy was issued, and that 
according to a provision in the policy rendering the same void if the applicant 
was not in sound health at the time of its issuance, the policy never went into 
effect. 

The trial court instructed a verdict as follows: 

“Gentlemen of the Jury, in this case plaintiff sues the defendant on an 
insurance policy in the sum of $540.00; the defendant denies all of the allegation 
—denies liability by reason of the insurance policy, and bases its defense on the 
proposition that the insurance policy is based on the application and answers 
given therein. Under the laws of this state the insurance company is required to 
attach to the insurance policy a copy of the application and that unless that is 
done that cannot be interposed—that is the claim of false answers having been 
given in the application, cannot be interposed as a defense. 

“Therefore, I will direct that the jury return a verdict in favor of the plain- 
iiff for the amount sued on.” 

The defendant objected to the foregoing instruction and moved the court 
to direct the jury to return a verdict in favor of the defendant as follows: “Mr. 
Swanson: Let the record show that the defendant objects to the remarks of the 
court in that the court has misstated the defenses in this case—has not in any way 
indicated that the defense of the sound health provision of the policy itself is 
considered in any way by the court in arriving at its conclusion. That the policy 
itself provides that the insured must be in sound health on the date of the 
policy, and that the evidence clearly shows that the insured on the date of the 
policy was suffering from tuberculosis and many other ailments. And now the 
cefendant moves the court to direct the jury to return a verdict in favor of the 
defendant under the evidence in the case.” 

The motion was overruled and the defendant saved its exception. The jury 
rendered its verdict accordingly, and the court rendered judgment for plaintiff 
«ccording to the instructed verdict. The defendant insurance company brought 
this appeal for the reversal of said judgment, and the parties will be referred to 
herein as plaintiff and defendant in the same order as ‘they appeared in the trial 
court. 

11] The trial court refused to receive in evidence the application or any 
testimony as to the statements contained in the application, on the ground that 
the application was not attached to the policy and made a part of the contract. 
The court evidently based its ruling upon section 10519, O. §. 1931, which pro- 
vides as follows: “In any claim arising under a policy which has been issued in 
this State by any life insurance company, without previous medical examination 

r without the knowledge and consent of the insured, or in case said insured is 
a minor, without the consent of the parent, guardian, or other person having 
legal custody of said minor, the statements made in the application shall, in the 
absence of fraud, be deemed representations and not warranties; Provided, how- 
ever, that the company shall not be debarred from proving as a defense to such 
‘laim that said statements are wilfully false, fraudulent or misleading; and 
Provided, further, that every policy which contains a reference to the application 
of the insured, either as a part of the policy or as having any bearing thereon 
must have attached thereto a correct copy of the application, and unless so 
attached the same shall not be considered a part of the policy or received in 
evidet ce.” 

But the defendant contends that the policy in question is an industrial policy 
and is excepted from the provisions of the statute just quoted by reason of 
section 10530, O. S. 1931, which provides in part, as follows: “This article shall 
uot apply to annuities, industrial policies, nor to associations operating on the 
iraternal plan, nor to farm mutual companies.” 


The question is raised as to whether the policy is actually an industrial policy, 
and enitled to be classified as insurance excepted from the provisions of section 
10519, supra. We find no statute prescribing any particular form for an indus- 
trial policy, yet there must be certain characteristics to distinguish an industrial 
policy from other kinds of insurance. In this connection we refer to an obser- 
vation made by this court in the case of Prudential Insurance Co. v. Howell, 
Adm’r, 14 Okl. 166, 289 P. 734, 735, which is stated in the following language: 
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“From an examination of numerous authorities on the question, it seems that 
‘industrial insurance’ in a general sense means policies issued in small amounts 
in consideration of weekly payments, as distinguished from ordinary insur ee 
which is usually in large amounts and maintained by annual, semiannual, o 
quarterly premiums. The underlying principle of the industrial policy is to 
provide a means whereby the laboring and more unfortunate masses may be 
able to carry small amounts of insurance upon the payment of a small proportion 
of weekly wages or. earnings to meet such exigencies as may and usually arise 
in case of death. The smallness of the amount and of the premium paid, 
together with the purposes for which it was designed, make it highly desirable 
that upon the death of the insured, payment be made promptly without expense 
in the form of litigation by claimants, proceedings for the appointment of a per- 
;onal representative, and without unnecessaary risk on the part of the insurer 
In order to accomplish these results, the clause known as the ‘facility of pay- 
ment’ clause has been somewhat universally adopted.” 

We find from an examination of the policy as copied into the record that the 
premiums are payable weekly, and that it contains the “Facility of Payment” 
clause, which provides as follows: “Facility of Payment.—It is understood and 
agreed that the said company may make any payment or grant any nonforfeiture 
provision provided for in this policy to any relative by blood or connection by 
marriage of the Insured, or to any person appearing to said company to be equitab ly 
entitled to the same by reason of having incurred expense on behalf of the 
Insured, for his or her burial, or for any other purpose, and the production by 
the company of a receipt signed by any or either of said persons or of other 
sufficient proof of such payment or grant of such provision to any or either of 
them shall be conclusive evidence that such payment or provision has been made 
or granted to the person or persons entitled thereto, and that all claims under 
this policy have been fully satisfied.” 

We also find that the application signed by the insured bears upon its face 
the printed designation “Application for Industrial Insurance,” and that the policy 
provides that ‘ ‘the basis of the nonforfeiture values is the net reserve according 
to the Standard Industria? Mortality Table.” Also there is printed on the back 
of the policy under the name of the company the legend: “Founded by John F 
Dryden, Pioneer of Industrial Insurance in America.” oe 

Therefore, we conclude that the policy in question is an industrial policy, and 
hold that the application with the statements therein contained need not be 
attached to the policy in order that the same may be admissible in evidence. 

[2, 3] But the plaintiff contends that the excepting section, supra, is uncon- 
stitutional; that it is in conflict with article 5, § 57, of our State Constitution, 
which provides: “Every act of the Legislature shall embrace but one subject, 
which shall be clearly expressed i in its title, except general appropriation bills,” etc. 

Section 10530, O. S. 1931, is a part of chapter 51, article 1, relating to insur- 
ance and was enacted in 1909, c. 21, being section 73 thereof. The enacting clause 
and title of that act is as follows: “A Bill entitled an act relating to insurance 
and repealing article 1, chapter 44, Statutes of Oklahoma, 1893, being running 
sections 3062 to 3092, inclusive, and all laws and parts of laws in conflict with the 
Act and declaring an emergency.” 

The plaintiff contends that there is nothing in the title or enacting clause to 
notify, advise, or call attention to the fact that the provisions of the various 
sections do not apply to “annuities, industrial policies, etc.” 

Now it must be conceded that the title to this act is very general, but where 
it appears, as it does in this instance, that the section in question is referable and 
cognate to the subject expressed in the title, it meets the requirements of the Con- 
stitution. 

This question was discussed at length in the case of Johnson v. Grady County, 
50 Okl. 188, 150 P. 497, the opinion being a review of the authorities on the subject, 
including earlier decisions of this court. 

Black on Interpretation of, Laws, c. 6, § 76, p. 175, says: “Where the 
Constitution of the state provides that each act of the Legislature shall relate 
to but one subject, which shall be expressed in the title, the effect is to make the 
title a part of the enactment. so that any provision of the act which lies outside 
of the title will be rejected by the courts as unconstitutional, if that can be done 
without destroying the entire law. In this case, it is very clear that the title 
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may be resorted to as an aid in the interpretation of the statute, and that it will 
be entitled to greater weight than belongs to it in the absence of the consti- 
tutional provision, .since it must be presumed that the mind of the Legislature 
vas directed to the title no less than to the provisions of the enacting clause. 
* * * The constitutional mandate that the subject of every law shall be expressed 
in its title has given.the title of an act a twofold effect. It has added additional 
force to the title as an indication of legislative intent in aid of the construction 
of a statute couched in language of doubtful import, and it also operates as a 
constitutional limitation upon the enacting part of the law. The enacting part 
of the statute, however, clearly expressed, can have no effect beyond the object 
expressed and embraced in the title. To maintain any part of such a statute, 
those portions not embraced within the purview of the title must be rescinded 
and if the superaddition to the declared object cannot be separated and rejected 
the entire act must fall.” 

In the case of Holcomb v. Chicago, R. I. & P. Ry. Co., 27 Okl. 667, 112 P. 
1023, 1025, Justice Dunn, of the Supreme Court of Oklahoma, in discussing the 
purpose of this provision of the Constitution, said: “This constitutional provision 
or one of similar import is contained in the Constitutions of practically all the 
take of the union, and its purpose and scope has received consideration at 
the hands of the appellate courts of practically every jurisdiction. Judge Cooley 
in his work on Constitutional Limitations (7th Ed.) p. 205, says: ‘The intent of 
this provision of the Constitution was to prevent the union in the same act of 
incongruous matters, and of objects having no connection, nor relation. And 
with this it was designed to prevent surprise in legislation, by having matter of 
one nature embraced in a bill whose title expressed another. And _ similar 
expressions will be found in many other reported cases. It may therefore be 
assumed as settled that the purpose of these provisions was: First, to prevent 
hodge-podge or ‘logrolling’ legislation; second, to prevent surprise or fraud 
upon che Legislature by means of provisions in bills of which the titles gave no 
intimation, and which might therefore be overlooked and carelessly and uninten- 
oe ty adopted; and, third, to fairly apprise the people, through such publication 
of legislative proceedings as is us sually made, of the objects of legislation that 
are being considered, in order that they may have opportunity of being heard 
thereon, by petition or otherwise, if they shall so desire.’” 


In the case of City of Pond Creek v. Haskell, 21 Okl. 711, 97 P. 338, 349, this 
court said: “Under this clause of the Constitution, the title of a bill may be very 
general, and need not specify every clause in the statute, it being sufficient if 
they are all referable and cognate to the subject expressed ; and when the subject 
is expressed in general terms everything which is necessary to make a complete 
enactment in regard to it, or which results as a complement of the thought 
contained in the general expression, is included in and authorized by it. But, if 
clauses are contained in the act which are not so correlated to the subject 
expressed in the title as to appear to follow as a natural and legitimate comple- 
ment, they cannot stand.” 

[4] The policy in this case does not come under the terms of section 10519, 
supra, for the further reason that the policy contains no reference to the 
application. In Continental Casualty Co. v. Owen, 38 Okl. 107, 131 P. 1084, it was 
held that that said section does not prevent proof that statements made in the 
application are willfully false, fraudulent, or misleading by the introduction of 
the application in cases where the policy contains no reference thereto, either 
as a part of the policy or as having any bearing thereon. 

[5] In the case at bar, the defendant alleged fraud in its answer as a defense 
and was entitled to have the question submitted to the jury, and we are of the 
opinion that the trial court erred in excluding the application and testimony 
relative to the health of the insured at the time the policy was issued. As we 
view the case, the only question there was in the case to be determined was 
whether the insured practiced fraud upon the insurance company in procuring 


the policy, and this was a question of fact which should have been submitted 
to the jury for determination. 


For the foregoing reasons, the judgment of the trial court is reversed, and 
the cause is remanded, with directions that a new trial be granted. 
McNeill, C. J., and. Bayless, Welch, and Phelps, JJ., concur. 
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MUTUAL BENEFIT HEALTH & ACCIDENT ASS’N v. EDWARDS. 
No. 25604. 
Supreme Court of Oklahoma. Oct. 15, 1935. 
50 Pacific Reporter (2d) 144. 
1. INSURANCE. 


Life policy beneficiary seeking to recover against insurer upon an alleged oral 
contract of insurance with soliciting agent of insurer had burden of proving author- 
ity of agent and making of contract as alleged. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

2. INSURANCE. ; oe 

Soliciting agent of insurer having authority merely to take applications and 
transmit them to home office of insurer, where risk was passed upon and policy 
issued or refused, could not bind insurer by oral agreement of insurance, hence, 
where written policy had not been issued, no recovery could be had. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 


Syllabus by the Court. 

1. In an action on a life insurance contract, where no written policy or contract 
is made or issued, and the plaintiff relies upon an alleged oral contract of insurance 
with the soliciting agent of the company, and the evidence merely shows that the 
agent has authority to take applications and transmit them to the home office, where 
the risk is passed upon and the policy issued or refused, then such agent caunot bind 
the company by an oral agreement of insurance, and a verdict should be instructed 
for the defendant. 

2. In such an action, the burden is on the plaintiff to show the authority of the 
agent and the making of the contract as steeed, 

Appeal from District Court, Cherokee County; W. A. Woodruff, Judge. 

Action by Blanche Edwards against the Mutual Benefit Health & Accident Asso- 
ciation. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. . 

Hal Crouch and Philip N. Landa, both of Tulsa, for plaintiff in error. 

H. M. Vance and C. F. Bliss, both of Tahlequah, for defendant in error. 

WELCH, Justice. 


The plaintiff in the trial court brought this action against the defendant associa- 
tion to recover $2,500 on account of the accidental death of her husband, Frank 
Edwards. It was the theory of plaintiff’s action that the defendant had insured 
Frank Edwards against accidental death in the sum of $2,500, naming the plaintiff 
as beneficiary, that the defendant, through its agent, S. R. Wells, had entered into 
an oral contract of insurance, and that the defendant was bound as if it had issued 
an insurance policy. 

It was the contention of the defendant that no insurance policy had been issued, 
and that, while Frank Edwards had made application for the policy, no authorized 
oral contract had been made, and that Edwards was accidentally shot before the 
application had been accepted and the policy issued. 


The facts in material substance are as follows: On September 7, 1932, Frank 
Edwards made application for an insurance policy to be issued by the defendant. 
The application was in writing and signed by Frank Edwards and delivered to the 
defendant's soliciting agent, S. R. Wells. The application in part was in the form of 
questions, to which the applicant made his answers over his signature, and among 
others there appeared this question and answer: 

“Q. Do you agree that this application shall not be binding upon the associatiot 
until accepted by the association, nor until the policy is accepted by the insured 
while in good health and free from injury? A. Yes.” 

At the same time the applicant, Frank Edwards, paid to the agent $6 on pre- 
mium and received from the agent a receipt in words and figures as follows: 
“Receipt 
“Sept 7 1932 

“Received of Frank L. Edwards an application for a policy in the Mutual Benefit 
Health and Accident Association, and Six & No/100 on policy Dollars. 

“Should the company decline to issue the insurance applied for, I do hereby 
agree to return the above sum to said applicant. 

“S. R. Wells, Agent 
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“This pays your insurance from date on which policy is issued until Jan. 1, 1933. 
Read the other side of this receipt.” 

On back: 

“You should receive notice within ten days from this date that your application 
has been received at our Omaha Office. If it does reach you within that time please 
notify us. 

“Mutual Benefit Health and Accident Association 
“Baird Building 
“Omaha, Nebraska.” 

On the tenth day thereafter Frank Edwards was accidentally shot, and the fol- 
lowing month he died of such accidental injury. Thereafter the plaintiff made 
demand for the payment of $2,500, the amount of insurance applied for by Frank 
Edwards, and upon refusal of payment she instituted this action. 

Upon trial, the plaintiff recovered judgment for the sums sued for, and the 
defendant appeals, urging that the evidence is not sufficient to sustain the judgment 
and that the trial court erred in overruling defendant’s demurrer to plaintiff’s evi- 
dence and in refusing to direct a verdict for the defendant. 

{1, 2] It must be clear that what transpired between the applicant and soliciting 
agent did not amount to a contract of insurance, and that neither of the parties 
could have reasonably believed that it did. There was nothing more than an applica- 
tion for an insurance policy, which might or might not be issued by the defendant 
association to whom the application was directed. The-application evidenced the 
intention of the parties that the application was not to be binding upon the associa- 
tion — the association had accepted it and had issued and delivered the policy 
applied for. 

It is true that at the time of making the application the applicant paid $6 on pre- 
mium, but the written receipt which was exchanged for the money clearly expresses 
the thought that the company may or may not issue the insurance policy applied for, 
so that the payment of that sum upon the terms set out in the receipt could not con- 
stitute a contract of insurance. In fact, it is clearly shown that nothing more trans- 
pired than a payment of that sum to apply upon the premium if and when the policy 
was issued, with the express provision for the return of the payment if the policy 
was not issued. 

Whatever transpired between the applicant, Frank Edwards, and the soliciting 
agent, S. R. Wells, the plaintiff could not recover from the defendant, upon the 
theory that Wells had made an oral contract to insure Edwards, without some proof 
as to the authority of the agent Wells. The defendant specifically denied that Wells 
had any such authority, and that denial was verified. There was no evidence that 
the agent Wells had any authority to pass upon risks or issue policies or contract 
any insurance. The application and receipt indicate the character of the authority of 
Wells, and there is no question but that he was merely a soliciting agent acting under 
a district agent. The record shows that Wells had no authority to contract insurance 
and that he made no insurance contract with the applicant. 

In Merchants’ & Planters’ Insurance Co. v. Marsh, 34 Okl. 453, 125 P. 1100, 
1102, 42 L. R. A. (N. S.) 996, this court considered the effect of alleged acts of a 
pe or soliciting agent of the insurance company. In the body of the opinion it was 
Said! 

“The burden of showing the power and authority of the agent, and the nature 
and extent of his agency, was upon the plaintiff. He has not discharged it. This 
general rule is stated in Wood on Insurance thus (section 17) : ‘The burden is upon 
the person seeking to enforce a parol contract of insurance to establish, not only the 
making of a contract, but also the authogjty of the agent to make it, and, if any 
waiver is relied upon, both the waiver and the authority of the agent to make it. 

**' The general rule stated in 16 A. & E. Ency. Law (2d Ed.) 915, regarding the 
Power of soliciting agents, seems to be supported by the current of decisions. It is: 
A soliciting agent, who is authorized to receive applications for insurance and to 
transmit them to the company for its approval, but who has no authority to pass on 
tisks or to make contracts of insurance, cannot bind the company by on oral agree- 
ment for * * * or consent to additional insurance. * * *’” 

. See, also, Shawnee Mutual Fire Ins. Co. v. McClure, 39 Okl. 535, 135 P. 1150, 
4 LR. A. (N. S.) 1054; Dorman v. Connecticut Fire Ins. Co., 41 Okl. 509, 139 P. 
on L. R. A. (N. S.) 873; Phipps v. Union Mutual Ins. Co., 50 Okl. 135, 150 P. 


6 Kary ie . Supreme Lodge Knights of Pythias, 166 Okl. 286, 27 P.(2d) 
fe, 9 ALL. R. 647. 
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It is apparent from the general verdict for the plaintiff, upon the issues sub- 
mitted in the court’s instructions, that the jury found that the soliciting agent 
had authority to orally contract insurance, binding upon the defendant, and that 
he did so in this instance. 

That conclusion, however, is wholly unsupported by the evidence. 

In addition to the foregoing facts, there was evidence that the agent Wells 
stated to third persons, in substance, that Frank Edwards was insured in the 
defendant company, and, in substance, that he would aid and assist the plaintiff 
in collecting the insurance. This and similar testimony was admitted over 
defendant’s objections. We need not pass upon the admissibility of their testi- 
mony, as all of the testimony and evidence introduced fails to show any authority 
on the part of the agent to orally contract insurance binding upon the defendant. 

The trial court should have instructed a verdict for the defendant. The 
judgement is therefore reversed and the cause remanded, with directions to render 
judgment for the defendant. 

McNeill, C. J., Osborn, V. C. J., and Riley, Bayless, Busby, Phelps, Corn, 
and Gibson, JJ., concur. 


MISSOURI STATE LIFE INS. CO. v. CARROLL. No. 24552. 
Supreme Court of Oklahoma. Oct. 8, 1935. 
50 Pacific Reporter (2d) 148. 
1. INSURANCE. 

Insurer waived provision of life policy requiring proof of total disability t 
be furnished within definite time where it denied liability within such time on 
ground of non-payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

2. INSURANCE. 

Where insurer waived furnishing of proof of total disability under life policy, 
disability benefits became due when proof was waived and not when disability 
commenced. 

(For other cases, see Insurance, Dec. Dig. § 597.) 

Syllabus by the Court. 

1. The provision in the insurance policy requiring proof of total disability t 
be furnished the company within a certain definite time is waived by the company 
denying liability within such time upon other grounds than failure to furnish 
proof of total disability. Federal Life Ins. Co. v. Lewis, 76 Okl. 142, 183 P. 975, 
5-A. LR, Gay. 

2. The date of furnishing proof to the insurance company or date it is waived 
and not the date disability commenced is the determining factor under a_ policy 
such as considered in the case at bar. 

\ppeal from District Court, Washita County; E. L. Mitchell, Judge. 

Action by Verna Lee Church Carroll against Missouri State Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Massingale, Duff & Manatt, of Tulsa, for plaintiff in error. 

Meacham, Meacham & Meacham, of Clinton, for defendant in error. 

Per Curiam. 

Verna Lee Church Carroll brought this action in the court below against 
the Missouri State Life Insurance Company for nineteen payments of $10 each 
(or a total sum of $190), on account of total disability under the health provisions 
of a life insurance policy issued to het by the defendant. The disability pro- 
vision sued upon is as follows: “The Company will also pay to the insured a 
disability income of ten dollars per month * * * and will waive the payment 0! 
further premiums if the insured becomes totally and permanently disabled.” _ 

The policy also further provided the usual and customary requirements 10F 
the furnishing of “due proof” of disability. Plaintiff’s petition alleged as to dis- 
ability that “On September 13th, 1930, the plaintiff * * * became totally paralyzed 
from the waist down, and * * * has been so incapacitated and so totally disabled 
at all times since said time that she has not walked a step nor has she been 
able to engage in any gainful occupation whatsoever.” 

The defendant filed its demurrer to the petition of the plaintiff, and, upon 
the same being overruled, it elected to stand upon its demurrer and refused to 
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plead further, and judgment was rendered against it as prayed, and it has 
appealed to this court. The record before us also reflects that, since the rendi- 
tion of the judgment in the court below, the plaintiff has died, and the cause has 
been revived in the name of her personal representative in this court. 

No contention is made that there was any defect in the petition as to the 
allegations of the issuance of the policy sued upon, nor as to the allegations of the 
payment of the premium, nor as to the allegations that the insured became totally 
disabled from a stroke of paralysis ten days before the expiration of the grace 
period for the payment of the premium which was at that time due. The com- 
plaint on appeal takes up with the allegations of the petition with respect to the 
waiver of the furnishing of “due proof” of disability, and the allegations of the 
petition with respect to the authority of one Harry Dean as agent of the insur- 
ance company. We shall refer to the parties as they appeared in the court 
below. 

\t the time the plaintiff was stricken with paralysis, she was overdue in the 
payment of a premium from the 23d day of August to the 13th day of September. 
However, this paralysis was within the grace period for the payment of this 
premium, which policy provision was as follows: “A grace period of thirty-one 
days will be granted for payment of every premium after the first, during which 
this policy will continue in force.” 

After alleging information of said Harry Dean as agent of defendant com- 
pany on September 15, 1930, for the purpose of making “due proof” thereof and 
claim against the company, it is alleged in plaintiff’s petition that “Thereupon 
the said defendant insurance company through its said agent Harry Dean orally 
advised this plaintiff that the premium for said policy having become due on 
\ugust 23rd, 1930, and having been unpaid on September 13th, 1930, at the time 
of such total disability, the company was not liable to her for such disability; that 
the 31 days grace period provided in said policy did not apply to the disability 
benefits therein provided and said defendant insurance company through its 
said agent advised the plaintiff that it would be useless for her to file any proof 
of disability for the reason that the company would refuse to pay the same by 
reason of the fact that the 31 days grace period did not apply to the disability 
benefits in said policy.” 

\s to the agency of authority of Harry Dean, it is alleged in the petition 
as follows: “And said company in everything connected with said policy held 
out the said Harry Dean as the duly authorized agent of and for said defendant 


company with full power and authority to handle all matters pertaining to said 
policy.” 
' 


This allegation of agency and authority was not only not denied under oath, 
but was not denied at all, as the defendant elected to stand upon its demurrer 
and never filed answer at all. 


|1]| These allegations of the petition bring this case squarely within the 
rule of the case of Federal Life Ins. Co. v. Lewis, 76 Okl. 142, 183 P. 975, 977, 5 
\. L. R. 1637, as to the denial of liability constituting legal waiver of further 
proof of disability. In that case the opinion reflects that the plaintiff informed 
the agent of the company of his condition of disability, and that he was informed 
by the agent “That he did not come within the provision of said clause,” and 
this court held that this statement by the agent “was a denial of liability.” The 
court laid down the rule that denial of liability constituted legal waiver of proof 
i disabiliy in the third syllabus of that opinion as follows: “The provision of 
the insurance policy requiring proof of total disability to be furnished the com- 
any within a certain definite time is waived by the company denying liability 
within such time upon other grounds than failure to furnish proof of total dis- 
ability.” See, also, Metropolitan Life Ins. Co. v. Eoff, 146 Okl. 193, 293 P. 1025. 

The Federal Life Insurance Company case quoted from above also discusses 
the matter of allegations of agency and authority and the fact that these allega- 
ions are taken as true unless denied under oath. However, the statute itself 
1S so clear that it is not necessary to even quote from the opinion on that ques- 
tion. See section 220 of 1931 Oklahoma Statutes. 

|2| The plaintiff alleged that she became disabled on September 13, 1930; that 
she notified the defendant’s agent on September 15, 1930, which was within the 
period of grace, but because of the acts of the agent she did not actually give 
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notice to the home office of defendant until September 24, 1930, or one day 
after the expiration of the period of grace. Since the trial court found for the 
plaintiff upon the theory of waiver based upon the acts of the agent on September 
15, 1930, that it is the earliest date disability benefits can begin under our holding 
in Franklin Life Ins. Co. vy. Fisher, 164 Okl. 193, 23 P.(2d) 151, which disapproves 
the rule announced in Prudential Ins. Co. v. Singletary, 151 Okl. 301, 3 P.(2d) 657. 
Disability benefits under this policy became due when notice was _ received or 
waived. 

The judgment appealed from is affirmed. 

The Supreme Court acknowledges the aid of District Judge E. A. Summers, 
who assisted in the preparation of this opinion. The district judge’s analysis of 
law and facts was assigned to a justice of this court for examination and report. 
Thereafter, the opinion, as modified, was adopted by the court. 

McNeill, C. J., and Bayless, Phelps, Welch, and Gibson, JJ., concur. 


DAVIDSON et al. v. NATIONAL AID LIFE ASS’N. No. 22650. 
Supreme Court of Oklahoma. Oct. 8, 1935. 
50 Pacific Reporter (2d) 173. 
INSURANCE. 

Where insured at time of taking out additional life policy was not entirely 
without understanding, and incompetency had not been judicially determined, 
money paid by him on such policy, in absence of rescission of policy, held not 
subject to be used by insurer to pay premiums on other policies held with it by 
insured, so as to avoid forfeiture of such other policies because of nonpayment 
cf premiums (St. 1931, §§ 9403, 9500). 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

Syllabus by the Court. 

1. A contract of a person of unsound mind, but who is not entirely without 
understanding, made before judicial determination of his incapacity is voidable 
and is subject to rescission. Section 9403, Oklahoma Statutes 1931. 

2. Money paid to an insurance company for an insurance contract by a person 
who is not entirely without understanding and whose incompetency has not 
been judicially determined is not, in the absence of a rescisson of said contract, 
money subject to be used by the insurance company to apply or pay premiums 
or assessments on other policies held with it by the incompetet, so as to avoid 
a forfeiture of such other policies because of the nonpayment of premiums or 
assessments thereon 

Appeal from District Court, Oklahoma County; Wiley Jones, Judge. 

Action by W. J. Davidson, administrator of the estate of C. L. Smith, 
deceased, and others against the National Aid Life Association. From an order 
sustaining the demurrer of defendant to plaintiffs’ evidence, the plaintiffs appeal. 

Affirmed. 

W. J. Davidson, of Oklahoma City, for plaintiffs in error. 

Snyder, Owen & Lybrand, of Oklahoma City, for defendant in error. 

Per Curiam. 

This action was instituted in the district court of Oklahoma county by W. 
J. Davidson, administrator of the estate of C. L. Smith, deceased, against the 
National Aid Life Association, upon certain benefit certificates issued upon the 
life of C. L. Smith. In the petition of the plaintiff are three causes of action. 
The first cause of action is based upon a benefit certificate in the amount of 
$2,500; the second cause of action is based upon an accident rider attached to 
said benefit certificate providing for certain payments in case of death solely 
through external, violent, and purely accidental means; and the third cause of 
action is upon an additional benefit certificate in the sum of $1,000. 

The petition alleges in each cause of action that at the time of the death of 
the insured the certificates sued upon were in full force and effect and all the 
conditions and demands legally required of the insured had been complied with, 
and that each certificate was in good standing. In the second cause of action 
it was alleged that the death was by accidental means within the terms of the 
policy. It is further alleged that at the time the accident rider was procured, 
C. L. Smith was mentally deranged and incompetent legally to effect a change 
in beneficiary. At said time, Smith had paid the premium and changed the 
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beneficiary of the insurance; for his estate, he substituted his brother and four 
sisters as beneficiaries. W. J. Davidson appears as attorney for himself as 
administrator, and also appears as attorney for the brother and four sisters, and 
on their behalf files an answer and cross-petition asserting that they are the 
peneficiaries and entitled to the proceeds of the insurance. The National Aid 
Life Association, in addition to filing a general denial, pleaded that each cer- 
tificate had lapsed by reason of the nonpayment of assessments due thereon. 
There was considerable testimony introduced, much of it tending to show that 
Cc. L. Smith at the time he took out this additional insurance and changed 
beneficiary was not of sound mind, but there was no evidence to show or tending 
to show that he was a man entirely without understanding. It was not so alleged 
in the petition of the plaintiff, nor was the evidence of the witnesses to that 
effect. 

At the conclusion of the plaintiff’s testimony, the trial court sustained a 
demurrer to the evidence and dismissed the case, from which decision this appeal 
is taken. The entire contention of the plaintiff is that the court erred in sus- 
taining the demurrer to the evidence, for the reason that the court should have 
submitted to the jury the question of the insanity of C. L. Smith at the time 
he took out the additional protection and changed beneficiary. The position 
taken by the appellant is that if the jury should find that the insured was insane 
at the time he attempted to make this additional contract with the insurance 
company and paid premium, that the same was void and that the money paid 
thereon to the insurance company was funds in its hands legally available to be 
applied by the association upon any legal demand for additional premiums or 
assessments and that, therefore, the policies sued on did not lapse by reason of 
aonpayment. 

The last two assessments levied upon the certificates sued on in the first and 
third causes of action were not paid during the lifetime of the insured. Upon 
this the record is clear. Under the plain provisions of the insurance contracts, 
this lapsed the policies unless there is in law justification to hold the association. 

If the contract made by Smith with the insurance company for accident 
insurance was void by reason of mental incapacity at the time the contract 
was taken out, then the trial court committed error and the case should be 
reversed, provided, however, we should then further find as a matter of law 
that the premiums paid were money in the hands of the company which it must 
apply upon insured’s other policies to prevent forfeiture of such policies because 
of nonpayment of assessments thereon. If, however, the contract was not void, 
but voidable, and the evidence introduced by the plaintiff, as well as every fair 
and reasonable inference to be drawn therefrom, was insufficient to establish 
that Smith was at the time a person entirely without understanding, then the 
trial court committed no error and the demurrer to the evidence was properly 
susained and the case must be affirmed. 


The presumption of sanity prevails until the contrary is shown. Upon this 
presumption the public freely deals one with another, and until there has been a 
judicial determination of incompetency, the contract of a person of unsound 
mind, but who is not entirely without understanding, is voidable and subject to 
rescission. This principle of law is statutory in this state Section 9403, Oklahoma 
Statutes 1931, says: “A conveyance or other contract of a person of unsound 
mind, but not entirely without understanding, made before his incapacity has 
heen judicially determined, is subject to rescission without prejudice to the rights 
of third persons, as provided in the article on extinction of contracts.” 

The article on extinction of contracts at section 9500, Oklahoma Statutes 
1931, provides that the rescission must be made promptly upon discovery of the 
fact. In this case, there is not the slightest suggestion of a rescission ever 
having been made. The plaintiff in his second cause of action sues upon the 
accident contract. The evidence discloses plaintiff’s attempt to prove that a fall 
out of a hospital bed was the cause of the death of the insured and, therefore, 
that the deceased came to his death solely through external, violent, and purely 
accidental means. The testimony of the attending physicians at the time of the 
death was introduced by the plaintiff and these gentlemen testified that death 
was not even hastened by the fall. The evidence introduced by the plaintiff was 
conclusive and binding on the plaintiff as to the cause of the death and the 
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court was eminently correct in sustaining the demurrer to the cause of action 
based upon accidental death. 

It is well established in this jurisdiction that a contract made by a person, 
whose mind is unsound but who is not entirely without understanding when 
the contract was executed prior to the judicial determination of the incapacity 
of such person, is a contract that is voidable and not void. Maas v. Dunmyer, 
21 Okl. 434, 96 P. 591. This court in a recent case, Canfield et al. v. Canfield 
et al., 167 Okl. 595, 31 P.(2d) 149, has held: “It is the general concensus of 
judicial opinion that mental incapacity, whether it be due to mere weakness of 
mind or actual insanity, is not in itself a sufficient basis for obtaining the can- 
cellaton of a written instrument, unless the state of idiocy or imbecility com- 
plained of is such that it rendered the afflicted individual incapable of under- 
standing the nature and effect of the transaction at the time the instrument was 
executed.” 

It should be borne in mind that the right to avoid a contract on the ground 
that one of the makers thereof is insane is for the protection of the incompetent 
nly. This is clearly set forth in 14 R. C. L. 587: “The right to avoid is for 
the protection of the insane person and those who deal with him have no corres- 
ponding right.” Suppose in the case at bar, that the decedent had come to his 
death solely by reason of accidental causes. Yet it would have been no defense 
for the insurance company to have set out that the insured was of unsound 
mind. In Allen vy. Berryhill, 27 Iowa, 534, 1 Am. Rep. 309, it was decided: “Justice 
and sound policy concur in requiring it to hold, as it does, that where a contract 
has been entered into (under circumstances which would ordinarily make it 
binding) by a sane person with one who is insane, and that contract has been 
adopted and is sought to be enforced by the representatives of the latter, it is 
no defense to the same party merely to show that the other party was non 
compos mentis at the time the contract was made.” 

There was no rescission, actual or attempted, in this case. The administra- 
tor sued upon the accident rider and the premium money was paid by the 
insured to the insurance company for this accident insurance contract. There 
was no evidence offered tending to show the decedent was a person entirely 
without understanding and at the time he had not been judicially determined 
incompetent. We hold that money paid by a person to an insurance company 
for an insurance contract by a person who is not entirely without understanding 
and whose incompetency has not been judicially determined is not, in the 
absence of a rescission of said contract, money subject to be used by the 
insurance company to apply or pay premiums or assessments on other policies 
held with it by the incompetent so as to avoid a forfeiture of such other policies 
because of the nonpayment of premiums or assessments thereon. 

We are of the opinion that the trial court committed no error in sustaining 
the demurrer to the evidence of the plaintiff for the reason that the evidence 
introduced, as well as every fair and reasonable inference to be drawn therefrom, 
was insufficient to establish that at the time the transactions complained of, C. 
L. Smith was a person entirely without understanding. 

The judgment is affirmed. 

The Supreme Court acknowledges the aid of Attorneys Elton B. Hunt, 
Joseph T.. Hull, and Robert D. Hudson in the preparation of this opinion. These 
attorneys constituted an advisory committee selected by the State Bar, appointed 
by the Judicial Council, and approved by the Supreme Court. After the analysis 
{ law and facts was prepared by Mr. Hunt and approved by Mr. Hull and Mr. 
Hudson, the cause was assigned to a justice of this court for examination and 
report to the court. Thereafter, upon consideration, this opinion, was adopted. 

McNeill, C. J., and Bavless, Welch, Phelps, and Gibson, JJ., concur. 


GROSZ v. GROSZ. 
Supreme Court of Oregon. Oct. 15, 1935. 
50 Pacific Reporter (2d) 119. 
1. INSURANCE. 
Where father who insured son’s life was named as beneficiary and took 
possession of policy, but policy provided that disability allowances were payable 
to son, that loans on policy would be made only to son, that surrender value of 
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policy belonged to him, and he could assign policy and had privilege of changing 
beneficiary, son was payment beneficiary of contract and owned chose in action 
represented by policy. 

(For other cases, see Insurance, Dec. Dig. § 585{1].) 

2. INSURANCE. 

Where life policy contained provision that, where there was no written 
assignment of policy on file with insurer, insured could change beneficiary, 
father who obtained insurance for son and was named beneficiary had no vested 
interest in policy as regards disability payments. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INSURANCE. 

Where father who insured’s son’s life and was named beneficiary took 
assignment of policy from son, which evidence showed was not intended to invest 
father with beneficial interest of policy, but was done to protect son, whom 
father feared would borrow money on policy, father took legal title as trustee 
with duty to later retransfer title to son. 

(For other cases, see Insurance, Dec. Dig. § 219.) 

4. INSURANCE. 

In action to establish ownership of life policy, obtained by father, insuring 
son’s life which was later assigned by son to father, evidence held to establish 
that father released his interest under the assignment. 

(For other cases, see Insurance, Dec. Dig. § 225.) 

5. INSURANCE. 

Where father, who insured son’s life, and was named beneficiary, took assign- 
ment of policy from son, father’s execution and delivery of instrument, releas- 
ing father’s interest to son, held to constitute transfer of father’s interest, 
though father did not hand policy, which was in possession of insurer, to son. 

(For other cases, see Insurance, Dec. Dig. § 225.) 
¢. INSURANCE. 

Where father who had insured son’s life took assignment of policy from 
son, father’s execution and delivery of instrument releasing father’s interest 
to son held to constitute transfer of father’s interest, although release was 
wrongfully destroyed by son’s agent and was not filed with insurer, since pro- 
vision in policy requiring assignment to be filed at insurer’s home office could 
not be invoked by assignor of policy for avoidance of assignment. 

(For other cases, see Insurance, Dec. Dig. § 225.) 

In Bane. 

Appeal from Circuit Court, Multnomah County; Louis P. Hewitt, Judge. 

Action by Walter J. Grosz against John G. Grosz and another. From an 
adverse decree, the named defendant appeals. 

Decree affirmed. 

George Estes, of Portland, for appellant. 

F. E. Swope, of Portland, for respondent. 


TYLER v. SOVEREIGN CAMP, W. O. W. No. 14142. 
Supreme Court of South Carolina. Oct. 4, 1935. 


181 Southeastern Reporter 650. 
3. INSURANCE. i” 

Evidence as to whether insured’s disability was result of his vicious, intem- 
perate, or immoral acts, so as to preclude him from recovery under disability 
policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. INSURANCE. =r ; 

Interest on amount due insured under disability policy should be calculated 
from date when proof of claim was made and liability was denied, which was 
date when amount due insured under policy became due and payable. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

_ Appeal from Common Pleas Circuit Court of Orangeburg County; C. J. 
Ramage, Judge. 
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Action by William S. Tyler against the Sovereign Camp of the Woodmen 
of the World. From the judgment, the defendant appeals. 

Affirmed. 

Lide & Felder, of Orangeburg, for appellant. 

John S. Bowman, of Orangeburg, for respondent. 

FISHBURNE, Justice. 

This action was brought in the court of common pleas for Orangeburg 
county by the plaintiff against the defendant, Sovereign Camp of the Wood- 
men of the World, for the recovery of permanent total disability benefits under 
a certificate of insurance issued by defendant to the plaintiff in the sum of 
$3,000. The plaintiff claimed total and permanent disability, and alleged that 
under the provisions of his certificate he was entitled to one-half of that 
amount, with interest thereon from November 7, 1930. 

The defendant denied the material allegations of the complaint, and alleged 
that the plaintiff was not a member in good standing in the association at the 
time he made application for disability benefits, and, further, that he had been 
suspended for the nonpayment of dues, and was not entitled to any benefits 
under his certificate. It further denied that plaintiff had furnished satisfactory 
proof of his disability, and it specially alleged that under the constitution, laws, 
and by-laws of the association he was not entitled to any benefits whatsoever, 
for the reason that his proofs of loss show that the injury or disease was con- 
tracted as the result of his own vicious, intemperate, and immoral acts, which 
would constitute a bar to the recovery of the disability benefits in this action. 

At the close of all the testimony the defendant made a motion for directed 
verdict, which was refused. The cause proceeded to trial, and resulted in a 
verdict in favor of the plaintiff for the sum of $1,500, “with interest.” But the 
amount of the interest was not determined, nor did the verdict of the jury fix 
the date from which it should be calculated. After the rendition of the verdict, 
the defendant made a motion for a new trial, which was refused. 

This appeal is from the refusal of the presiding judge to direct a verdict in 
favor of the defendant, and is based upon four exceptions, from which the 
defendant (appellant here) formulates the four following questions: 

“1. Was the Plaintiff, here the Respondent, properly suspended for failure 
to pay his dues and installments as required by the Constiution and Laws of 
the Defendant, here the appellant? 

“2. Was his physical disability in ‘no wise’ a result of ‘his own vicious, 
intemperate, or immoral acts’? 

“3. Under the Constitution and Laws of the Association was the plaintiff 
entitled to receive and be paid any disability benefit? 

“4 Should not the trial Judge have directed a verdict for the defendant, 
or upon motion for new trial set aside the jury’s verdict?” 


In its brief the defendant concedes that the real issue in this case arises 
under the second question: “Was his physical disability in ‘no wise’ a result 
of ‘his own vicious, intemperate, or immoral acts’?” We will pass upon this 
question first. 

Plaintiff's rights, if any, to recover disability benefits is under section 61 
(c) of the constitution and Laws of the association, which is as follows: “Sec. 
61. (c) Any member whose certificate so provides, and who, while younger than 
sixty vears of age, and while the certificate is in full force and effect, shall 
furnish satisfactory proof to the Secretary of the Association at the home 
office of the Association that he has suffered bodily injury, through external 
violent and accidental means or by disease, and that he is and will be per- 
manently, totally, continuously and wholly prevented thereby for life from 
pursuing any and all gainful occupations or performing any work for compen- 
sation of value, and provided such disability is in no wise the result of self- 
inflicted injury, or injury received or disease contracted while engaged in any 
unlawful act or as a result of his own vicious, intemperate or immoral acts, 
may have the option of surrendering his certificate for cancellation and receiv- 
ing settlement thereof, less any indebtedness due to the Association, one-half 
of the face amount of his certificate as a permanent total disability benefit, 
provided he makes such application prior to becoming sixty years of age or 
within sixty davs after attaining age sixty.” 
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|1, 2] It might be well to advert here to certain well-established rules, 
adhered to by this court in considering appeals based upon the refusal of the 
circuit court to grant motions for directed verdicts. The rule is generally 
recognized that on a motion for a directed verdict the evidence must be con- 
sidered most favorably to the opponent of that motion, and that the jury may 
properly pass on inferences from determined facts as well as disputed facts, 
and contradictions in the testimony of a witness as well as his credibility. 
Walker v. New Amsterdam Casualty Co., 157 S. C. 381, 154 S. E. 221. 

|3] The defendant relies on the testimony of Dr. G. H. Walker, a witness 
for the plaintiff, to sustain its second ground of appeal. It will be necessary 
to briefly review the evidence, which includes certain oral testimony, and written 
statements introduced into the record as exhibits, and which appear to have 
heen submitted to the defendant by the plaintiff in support of his claim for 
total and permanent disability. The testimony of Dr. Walter bearing upon the 
disability or disease of the plaintiff is contradictory and conflicting. On cross- 
examination he stated that the immediate cause of the plaintiff’s condition was 
syphilis and drinking, and in reply to the question, “What is the remote cause 
of his condition?” he answered, “Syphilis and alcohol.” Then in reply to the 
question, “Is there any special cause for his condition, direct or indirect, in his 
habits, occupation, or residence?” he replied, “No.” 

He further testified that the plaintiff formerly used alcoholic beverages 
freely. To the question, “Is such condition in anywise the result of self- 
inflicted injury, or injury received, or disease contracted while engaged in any 
unlawful act, or as a result of his own vicious, intemperate, or immoral acts?” 
Dr. Walter answered, “No.” 

It was held in the case of Keistler Co. v. A&tna Insurance Co., 124 S. C. 32, 
117 S. E. 70, that a case should be submitted to the jury, not only when the 
testimony is conflicting, but also when the inferences from it are in doubt. 

\nd in Trowbridge v. Charleston & W. C. Ry. Co., 90 S. C. 183, 73 S. E. 
78, it was held that, where the testimony, either of plaintiff or his witnesses, is 
contradictory, and on one part of it he is entitled to go to the jury, and on the 
other part he is not, it is for the jury to reconcile the conflicting statements, 
if possible, and to say which shall prevail. 

\nnouncement of the same rule is to be found in 64 Corpus Juris, at page 
356, where we find the following general statement, amply supported by author- 
ity, including Trowbridge v. Charleston & W. C. Ry. Co., supra: “The rule 
making the credibility and the weight of testimony a question for the jury 
applies notwithstanding there are contradictions or inconsistencies in the tes- 
‘mony of a particular witness, as, for example, where he gives two versions 

i a transaction, or has made statements calculated to impeach the correct- 
ness of observations which he has testified to; or where, on cross examination, 
the witness contradicts himself. * * * ” 

While it is true that Dr. Walter in another portion of his testimony some- 
what qualified his original statement by giving syphilis and the free use of 
liquor as the secondary cause of the plaintiff's disability, it is too clear for 
argument that under the foregoing authorities this issue was properly sub- 
nitted to the jury by the trial judge. 

Furthermore, in the “Statement of Applicant,” submitted to the defendant 
by the plaintiff, prior to the bringing of this action in support of his claim 
for total disability, he positively denies that the cause of his disability was the 
result of his own vicious, intemperate, or immoral acts. Likewise in the “State- 
ment of Camp Officers,” appearing as an exhibit in the record, and subscribed 
to by the consul commander, banker, and financial secretary of the local camp, 
they answer “No,” to the question, “Is such disability in any way the result 
of self-inflicted injury, or injury received or disease contracted while engaged 
in any unlawful act, or as the result of his own vicious, intemperate, or immoral 
acts?” 

We think that the court was undoubtedly right in refusing to direct a 
verdict. 

In passing upon defendant's motion, the presiding judge was bound to 
consider the testimony most favorably to the plaintiff, and, under all the facts 
and circumstances as disclosed by the record, he could not say as a matter of 


law that the plaintiff’s total and permanent disability was the result of his own 
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vicious, intemperate, or immoral acts. The presiding judge correctly sub- 
mitted that question to the jury. 

As to the remaining questions, the circuit judge was correct in submitting 
the issues therein made to the jury. We have carefully examined the testimony; 
there was ample evidence to go to the jury. 

[4] The verdict of the jury was for $1,500, with interest. But, as stated 
above, the date from which the interest should be calculated was not fixed. 
This question was not presented to, nor passed upon by, the trial judge. Both 
the appellant and the respondent, however, have earnestly requested this court 
to consider it, and in order that there may be an end of litigation, we shall not 
decline to do so. 

The complaint demands interest from November 7, 1930, which appears to 
be the date when the defendant first received notice of the plaintiff’s disability, 
but no application or proof of disability was received by the defendant until 
October 23, 1933. 

It is generally held that, where an amount to which the plaintiff is entitled 
is wrongfully withheld by the insurer after payment is due, interest on such 
amount may be allowed as damages in an action on the policy, to be calculated 
from the time when such amount is due and payable. Cogsdill v. Metropolitan 
Life Ins. Co., 158 S. C. 371, 155 S. E. 747. The certificate here provided that 
payment should become due upon the receipt by the company of satisfactory 
proof of disability. The company denied liability, and refused payment, thus 
fixing the due date for payment in case of liability. We hold as a matter of 
law on the undisputed testimony that the amount due the plaintiff became 
due and payable on October 23, 1933, which was the date the proof of claim 
was made, and liability denied; and that interest should be calculated from 
that date. Eureka Cotton Mills v. Western Union Tel. Co., 88 S. C. 498, 70 
S. E. 1040, Ann. Cas. 1912C, 1273; 33 C. J. 230. 

We find no error of law. The exceptions are overruled, and the judgment 
ct the court below is affirmed. 

Stabler, C. J., and Carter, Bonham, and Baker, JJ., concur. 


MERRIAM v. NATIONAL LIFE & ACCIDENT INS. CO. et al. 
Supreme Court of Tennessee. Oct. 15, 1935. 
86 Southwestern Reporter (2d) 566. 
1. INSURANCE. 


Reservation by insurance company of authority to change plan in rating 
class or amount of insurance applied for held not to include authority for sub- 
stitution of different beneficiary from that named in application. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Changing by insurer of beneficiary named in application for life policy on 
theory that it appeared on face of application that beneficiary was unrelated 
to insured veld not justified, where insured filed application and paid premiums, 
since in such case insured may designate whom he wishes as beneficiary without 
invalidating contract. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. ; 

Where insured applied for life policy and paid premiums thereon, rights of 
intended beneficiary could not be defeated under noninsurable interest rule, 
where beneficiary’s bill alleged that insured, after having been abandoned by 
his family, lived in beneficiary’s home as member of family for six years next 
preceding insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

4. INSURANCE. ' ; 

Where insurer’s changing of beneficiary named in application for life policy 
to “Estate of insured” was unauthorized, mere delivery of policy to and accept- 
ance by insured seld insufficient to constitute ratification of change of bene- 
ficiary; hence intended beneficiary, and not insured’s administrator, was entitled 
to proceeds of policy. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
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5. INSURANCE. 


Requirement in option reserved by insurer in application for life policy that 
insurer, upon making change at variance with application, should prepare and 
ubmit policy on different plan, held to contemplate calling insured’s attention 
to change, and mere delivery of policy to insured was insufficient to constitute 
iatification of change of beneficiary as regards rights of beneficiary and 
insured’s administrator to proceeds of policy. ; 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. INSURANCE. 

General rule that court of equity will reform contract, upon proper showing, 
to right an injustice for fraud, accident, or mistake, applies to erroneous 
designation of beneficiary in insurance policy as well as to an erroneous descrip- 
tion in deed. 

(For other cases, see Insurancee, Dec. Dig. § 143[3].) 

9, INSURANCE. 

Party seeking reformation of life policy which insured had delivered to 
him as beneficiary some time before insured’s death held not estopped, as against 
claim of insured’s administrator, to deny ratification of unauthorized substitu- 
tion by insurer of “Estate of insured” as beneficiary in his place, where adminis- 
trator was not prejudiced by delay or failure to protest change. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from Chancery Court, Marion County; T. L. Stewart, Judge. 

Suit by Ernest B. Merriam against National Life & Accident Insurance 
Company and Thomas C. Kelly, administrator of the estate of Robert E. 
Knight, deceased, wherein the insurance company filed a bill of interpleader. 
From an adverse decree, the administrator appeals. 

Affirmed and remanded. 

Raulston & Raulston, of Jasper, for Ernest B. Merriam. 


Sizer, Chambliss & Kefauver, of Chattanooga, for National Life & Acci- 
dent Ins. Co. 


CHAMBLISS, Justice. 


This is a contest between complainant Merriam and Thomas C. Kelly, 
administrator of the estate of Robert E. Knight, over the proceeds of life insur- 
ance in the defendant company, procured by Knight and carried by him on his 
life in the net sum of $2,000, which the company, interpleading, has paid into 
court. The original bill was filed by Merriam, to which, with certain allowed 
amendments, the administrator demurred. The chancellor overruled the 
demurrer and allowed an appeal. 

The policy, which was in the physical possession of complainant Merriam, 
on its face named as the beneficiary, “Estate of the insured,” and it is upon 
this that the administrator relies. However, the bill charges, and the applica- 
tion signed by the insured shows on its face, that Ernest B. Merriam was 
therein named as the beneficiary, “age forty, relationship none,” and it is 
charged that the original contract for the insurance between the parties was 
changed fraudulently and unlawfully by the insurance company, without the 
knowledge or assent of the insured, so as to designate as beneficiary the 
“Estate of the insured.” It was charged that the policy was delivered to and 
received by the deceased without any notice or knowledge on his part that this 
change had been made; that he delivered the policy to the beneficiary he had 
named and paid monthly premiums thereon for nineteen months, until his death 
by accident, under the impression that the contract he had made with the 
insurance company was in force as he had made it. 

The insistence is that in view of the recital on the face of the application 
that the beneficiary named therein by the applicant had no relationsip to the 
insured, the company, apparently on the theory that the named beneficiary was 
without insurable interest in the life of the applicant, changed the beneficiary, 
when issuing the policy, in exercise of an option reserved on the face of the 
application reading as follows: 

“In the case of apparent errors or omissions discovered by the company in 
the foregoing application, or in the event the company is unwilling to issue a 


policy upon the plan in the rating class, or the amount applied for, the Company 
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is hereby authorized to amend this application by noting the change in space 
15, of Part 1 hereof, and to prepare and submit the policy on a different plan 
in a different rating class or in a different amount from that applied for; and I 
agree that my acceptance of such policy, accompanied by a copy of this appli- 
cation as amended, shall constitute a ratification of such changes or amend- 
ments.” 

[1] It is correctly urged for the complainant that the terms of this reservation 
of a right to amend the contractual application by the insured for this policy 
does not embrace, by expression or implication, authority for the substitution 
oi a different beneficiary from that named in the application. The clause above 
quoted covers only a change in “(1) the plan in the rating class, or (2) the 
amount applied for,” and quite obviously the change in the beneficiary comes 
under neither head. The case is one, therefore, in which this vitally important 
ore was made by the Company without any authority whatever. 

|2, 3] As already indigated, the change of the beneficiary is sought to be 
justified upon the theory that the application for the policy carried upon its 
face notice that the beneficary named bore no relationship to the insured, and 
that the policy if so issued would have been uncollectible because within the 
general rule, based on grounds of public policy, requiring that the beneficiary 
shall have an “insurable interest” in the life of the insured. We agree with 
the insistence made for the complainant that this rule is without application 
for two reasons: (1) Because it is a case in which the insured was himself 
taking out and paying for the insurance on his own life for the benefit of a 
third party, a situation not to be confused with those cases in which a third 
party procures and pays for insurance on the life of another; or where the 
insured procures the insurance under an agreement that it is to be assigned to 
and paid for by a third party without insurable interest, as in Bendet v. Ellis, 
i20 Tenn. 277, 111 S. W. 795, 18 L. R. A. (N. S.) 114, 127 Am. St. Rep. 1000. 
And, Mr. Justice Buchanan, in Marquet v. AStna Life Insurance Co., 128 Tenn. 
213, 159 S. W. 733, 735, L. R. A. 1915B, 749, Ann. Cas. 1915B, 677, in approving 
the rule requiring an insurable interest, limits it to those cases “where the insur- 
ance is taken out and paid for by the beneficiary as a speculation.” This dis- 
tinction is recognized by Mr. ey Wilkes in his opinion in Clement v. New 
York Life Ins. Co., 101 Tenn. 22, 35, 46 S. W. 561, 564, 42 L. R. A. 247, 70 Am. 
St. Rep. 650, wherein it is said that “the weight of authority is that when the 
insured contracts directly with the insurer, paying the premiums himself, he may 
designate as beneficiary one who has no insurable interest in his life.” And 
(2) the bill as amended shows the existence of a relationship, although not by 
blood, which would justify rejection of the application of the noninsurable 
interest rule, in that it is made to appear that the deceased, Robert E. Knight, 
after having been abandoned by his family, during his minority, was taken 
into the home of the beneficiary named by him in this policy and treated as a 
member of his family, over a period of some six years, so residing until the 
day of his death; that the complainant beneficiary named in the application 
“occupied the place of loco parentis, or foster father, to the deceased.” We 
are aware of no case denying recovery upon a policy of life insurance where 
such an association of family interdependence, although voluntarily assumed, 
existed. 

[4, 5] It is urged for the administrator that the bill shows a binding ratifica- 
tion of the change made by the company in the beneficiary, in that it appears that 
the policy was accepted and retained with this change on its face. It will be borne 
in mind that this contest is not between the two original contracting parties, and 
no rights or equities of the company are involved. But assuming that the applica- 
tion of the doctrine of ratification may be invoked on behalf of the administrator 
of the deceased, who was the insured and against whom the invoked ratification 
would operate, we are of opinion that some notice should have been given of 
this wholly unauthorized and unanticipated change in the contract proposed and 
set forth in the writing signed by the insured, other than the mere delivery of 
the policy, in order to sustain so material a modification on the theory of ratifica- 
tion. Policy forms are more or Jess complex and difficult for laymen to under- 
stand readily. This deceased is alleged to have been illiterate. No suggestion 
was made to him of any change from the contract he had performed his part 
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in the execution of. And mere delivery of the policy can hardly be said to be a 
compliance with the requirement, expressed in the option provision above quoted, 
that, if the company elects to make a change, it shall “prepare and submit the 
policy,” etc. This requirement that the company shall “submit” the policy would 
seem to contemplate the calling of the insured’s attention to the change, in order 
that he have opportunity to consider and accept, or reject, it as changed. 

|6-8] The original bill filed by Merriam prays that the policy “be reformed 
so as to express the real legal contract of the parties thereto in the record under 
consideration.” The general rule is that a court of equity will reform a contract, 
upon a proper showing, to right an injustice for fraud, accident, or mistake. 
Tennessee V. I. R. Co. v. Patterson, 158 Tenn. 429, 14 S.W.(2d) 726. This rule 
would apply to an erroneous designation of a beneficiary as well as to an erroneous 
description in a deed, as in Pittsburgh Lbr. Co. v. Shell, 136 Tenn. 466, 189 S. W. 
879. The allegation in the bill in this case that this change in the beneficiary was 
made {fraudulently by the one party and without the knowledge of the other 
would seem to bring the case within the general reformation rule. It is the general 
rule that reformation will be denied on the ground of ratification only when 
there is full knowledge of the facts by the party against whom ratification is 
invoked: and, to make ratification effective, the party must have ratified the instru- 
ment as it was, and not as he thought it was. 53 C. J. 695, citing Elliott v. Sackett, 
108 U. S. 132, 2 S. Ct. 375, 27 L. Ed. 678, and other cases. 

The recent case of Woodfin v. Neal, 16 Tenn. App. 481, 65 S.W.(2r) 212, 
214, in which certiorari was denied by this court, is relied on for Merriam and is 
similar on its facts and in point, not only on the proposition that, as therein 
expressed, “One may take out a policy of insurance on his own life and make it 
payable to whom he will, and it is not necessary that the beneficiary named should 
have an insurable interest,” citing Clement v. New York Life Ins. Co., supra; 
1 Couch on Ins. 772, § 205, and other authorities, but also on the proposition 
that it is encumbent upon the company making a change in the beneficiary without 
the knowledge or consent of the insured to do more than merely deliver the policy 
to him in order to charge him with notice of the change, as a predicate for ratifica- 
tion thereof; and authorities are freely quoted to the effect that reformation 
will be declared under facts like those here, where the company has changed the 
beneficiary, or his interest. 

[9] No basis for estoppel appears. The administrator was in no manner preju- 
diced by the delay, or failure to protest the change. 

Counsel for the administrator cites on the question of ratification Empire 
State Life Ins. Co. v. Beckwith, 5 Hun (N. Y.) 122, and Ginners’ Mut. Under- 
writers’ Ass’n v. Fisher (Tex. Civ. App.) 222 S. W. 285. Neither of these cases 
are in point. The first was a suit on a note given for a premium, and the court 
held the maker liable, despite his showing that the policy had been issued by a 
different company from the one he thought he was dealing with; it appearing 
that he had received and held the policy and enjoyed its protection for four months, 
with full opportunity to know the facts, without objection. In the second case 
the court held the company liable for a fire loss on a policy which it had itself 
changed in some details of coverage without the knowledge of the insured, the 
defense of incompleted contract being rejected. 

The decree of the chancellor is affirmed, and the cause remanded. 


UNITED FIDELITY LIFE INS. CO. v. HANDLEY. No. 1891—6419. 
Commission of Appeals of Texas, Section A. Oct. 9, 1935. 
86 Southwestern Reporter (2d) 201. 


1. INSURANCE. 

Insurer’s preparation of life policy together with supplemental application and 
receipt to be forwarded to insured after receipt of net premiums, including premium 
lor coverage from date of acceptance of application to date of delivery of policy, as 
requested by insurer in offer to issue policy on terms different from those of insured’s 
original unapproved application, held acceptance of application creating binding 
contract under provision of application that where first premium accompanied appli- 
cation and policy issued as originally applied for, insurance should be effective upon 
oa of application, although policy was never delivered because of death of 
Insured. 


(For other cases, see Insurance, Dec. Dig. § 130[3].) 
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2. INSURANCE. 

Payment of net premiums to insurer held payment of first premium within pro- 
vision of application that policy should become effective at date of approval of 
application where first premium accompanied application, where insurer had instructed 
agent to forward net premiums should insured accept terms upon which issuance 
of policy was offered. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 


Error to Court of Civil Appeals of Severth Supreme Judicial District. 

Action by Mrs. Ida C. Handley against the United Fidelity Life Insurance Com- 
pany. To review a judgment of the Court of Civil Appeals [53 S.W.(2d) 833] 
affirming a judgment for the plaintiff, the defendant brings error. 

Affirmed. 

Leake, Henry & Young, of Dallas, and J. I. Kilpatrick, of Lubbock, for plaintiff 
in error. 

C. H. Cain, of Tahoka, and Bean & Klett, of Lubbock, for defendant in error. 

GERMAN, Commissioner. 

Defendant in error, Mrs. Ida C. Handley, sued plaintiff in error, United Fidelity 
Life Insurance Company, to recover under an insurance policy on the life of her 
husband, M. L. Handley. She obtained a recovery in the district court and the 
judgment was affirmed by the Court of Civil Appeals. 53 S.W.(2d) 833. The only 
question for decision here is whether or not there was actually a contract of insur- 
ance upon the life of M. L. Handley at the time of his death. There is no dispute 
as to the material facts. They are substantially as follows: 

On August 12, 1931, M. L. Handley signed application for insurance in the sum 
of $2,500 and the further sum of $2,500 in case of accidental death. He lived at 
Tahoka, Tex., and the application was mailed by the local agent at Tahoka to the 
office of the insurance company at Dallas. On August 26, 1931, the company wrote 
the agent at Tahoka that a complete medical examination of the applicant would be 
necessary before it could go further with the application. Nothing appears to have 
been done in this regard. On September 26, 1931, the company wrote the local agent 
as follows: 

“As you have previously been advised, our Risk Committee did not consider 
Major Lee Handley a standard life insurance risk. We have, however, been able to 
secure full coverage reinsurance with one of our most liberal reinsurance connections 
with an extra premium of $10.00 per thousand for the first year, or total extra 
premium of $25.00 for the first year on the $2,500.00 of insurance applied for, and 
we can issue our policy by allowing you 75% commission on the life premium, the 
usual commission on the double indemnity premium, 25% commission on the initial 
term premium, and no commission on the extra premium, cash nets required. 

“The nets on the above basis amount to $49.69, arrived at as follows: 

Life Premium: $71.68 
Net 25%: 

Double Indemnity Premium: 4.38 
Net 55%: 

Extra premium—no commission: 

Initial term premium: 

Net 75%: 


Total nets: $49.69 

“Kindly ascertain if the policy can be delivered on the above basis and, if so, let 
us have remittance to cover the nets.” 

Upon receipt of this letter by the agent, he took the matter up with Handley, 
and Handley agreed to accept a policy upon the terms and conditions set out in said 
letter. Arrangements were made between Handley and the agent as to payment of 
the premium, and on September 29, 1931, the agent wrote the company as follows: 

“Mr. Handley has consented to take this policy, provided the extra rate of 
$10.00 per 1000. is for only one year. He also does not think that you should charge 
him for the initial term premium as the time under the initial term has practically 
expired and he has had no protection. He thinks that you should change the date 
of his application and let the premiums mature annually from this date. I told him 
that I would take this up with you but could not promise him what action you 
would take. 





Life] United Fidelity Life Ins. Co. v. Handley 531 


“IT am enclosing check for $49.69 to cover the nets on $2,500.00. Do not issue 
extra policy as I can not deliver it under the extra rate.” p 

It is agreed that this letter with the personal check of the agent in favor of the 
company for $49.69 reached Dallas some time during the day of September 30, 1931. 
Handley was accidentally killed about 3 or 3:30 o’clock of that day. The company 
received information of his death from newspapers, either late in the afternoon of 
September 30th or on October Ist. Before receiving notice of Handley’s death and 
during the day of September 30th, the company filled out, signed, and had ready 
for forwarding to the agent a policy in conformity with the original application 
as amended by the proposal of the company in the letter of September 26th, which 
proposal had been accepted by Handley. Although this policy was ready to be 
mailed to the local agent, it was not sent out because the company received notice 
of the death of Handley. At the time of preparing the policy the company also pre- 
pared an amended application which was to be forwarded to the agent along with 
the policy for the signature of Handley. A receipt was also prepared for his signa- 
ture. The amended application is as follows: ase a 

“I, Major Lee Handley, who applied to the United Fidelity Life Insurance 
Company, Dallas, Texas, on the 30th day of September, 1931, for an ordinary 
life endowment at age 85 policy in the amount of $2,500.00 hereby agree to accept 
policy No. 46577 issued on the basis of my application with the definite and distinct 
understanding that its first year premium under said policy is to be $101.06 and 
that each succeeding renewal premium under said policy will be $76.06, which is 
the premium stated in the policy contract. ree 

“This agreement is to be considered as an amendment both to my application 
and to the policy contract.” 

On October 6, 1931, the insurance company wrote the local agent as follows: 

“\We have received your check for $49.69 tendered as nets in connection with 
application for a policy on the life of Major Lee Handley, but before the applica- 
tion could be completed and the policy delivered we learned of his accidental death. 
Inasmuch as the transaction was not completed and no insurance in force, we are 
returning herein the above described check for cancellation by you.” 

The original application by Handley contained the' following stipulations: 

“T agree on behalf of myself and any person or persons, firm or corporation, 
who may have or claim any interest in any insurance issued on this application 
as follows: (a) that if the first premium for the insurance hereby applied for be 
not paid to the agent at the time of making this application, or if only a part 
of such premium be paid as aforesaid, or if the policy be issued for a less amount 
or on any other plan than that for which this application is made, the insurance 
shall not be effective until the policy is delivered to and accepted by me, and the 
first premium thereon actually paid during my lifetime and continued good health, 
but upon such delivery, acceptance and payment, during my lifetime and continued 
good health the policy shall be deemed to have taken effect from and shall bear 
the date of this application or other date specifically requested by the applicant, 
on which date in each year thereafter subsequent premiums will be due and 
payable. (b) If the first premium is paid when my application is taken and a 
policy issued as originally applied for, the insurance shall be effective as soon as 
my application is approved by the company.” 

The plaintiff in error contends that this case falls within the terms of subdi- 
vision (a) above, and that there was no insurance in force and effect because 
no policy had been delivered to Handley and accepted by him before his death. 
We do not think this case is controlled by the terms of subdivision (a) above. 
We believe the facts make applicable the provisions of subdivision (b), and that 
there was a valid contract of insurance between the parties. 

{1] The original application provided for “initial term” insurance, by which 
Was meant insurance dating from the time the application was approved to the 
date of the delivery of the policy. It will be observed that in the letter of Sep- 
tember 26th to the local agent the “initial term premium” is stated to be $5.83, 
and the net thereof as $4.37. This last sum was included in the check which the 
agent sent to the company covering “nets.” It will be observed further that while 
the original application was not approved and accepted, nevertheless it was 
retained by the company. The letter of September 26th sets forth the additional 
considerations and conditions upon which “we can issue our policy,” and contains 
a statement which in effect is an invitation to Handley to renew his application 
upon the terms as set forth in the letter. The language is this: “Kindly ascertain 
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if the policy can be delivered on the above basis, and if so, let us have remittance 
to cover the nets.” On the 29th the agent replied, stating that Mr. Handley had 
consented to take the policy, and the agent forwarded check for the “nets” in 
exact accordance with the letter of September 26th. Thus it is seen that there 
Was an acceptance by Handley of the conditions as well as the offer to deliver the 
policy. While he made certain suggestions, they were not in the way of qualifica- 
tions or conditions, and even if they were, the company appears to have raised 
no objection, but complied with them. 

The action of the company in preparing the policy, the supplemental applica- 
tion, and the receipt is conclusive evidence that it approved the application and 
also accepted the check of the company’s agent. covering “nets” before being 
advised of the death of Handley. While there is a statement of one of the wit- 
nesses that he learned of the accident on the day it happened, yet it is admitted 
that he lea:red of it from the Dallas newspapers, and as Handley was not killed 
until about 3 or 3:30 o’clock in the afternoon, it is evident that it must have been 
late in the day before knoavledge of the death was obtained from the press. The 
amended application prepared by the company shows conclusively that the company 
acted upon the theory that Handley had renewed his application or had in effect 
made a new application. The instrument prepared for his signature contained 
this language: “I, Major Lee Handley, who applied to the United Fidelity Life 
Insurance Company, Dallas, Texas, on the 30th day of September, 1931, for an 
ordinary life endowment,” etc. It will be noted that subdivision (b) quoted above 
provided that “If the first premium is paid when my application is taken * * * 
the insurance shall be effective as soon as my application is approved by the Com- 
pany.” We think this is exactly what happened in this instance. It is true that 
there is the further contention “and a policy issued as originally applied for,” 
but there is no requirement that such policy shall be delivered. In fact, it is clear 
that this provision relates to “initial term insurance,” which manifestly was 
intended to be effective before delivery of the policy. While it is not clear 
whether the policy which was issued on September 30th was exactly like the policy 
originally applied for on August 12th, we do not think this is material. The com- 
pany unquestionably treated the transaction evidenced by the letters of September 
26th and September 29th as constituting a new application or a renewal of the old 
application, and we think it but reasonable to say that the policy was issued “as 
originally applied for” as the result of these new proceedings. 

[2] The further contention is made that the evidence fails to show that there 
was a payment of the first premium. We cannot agree with this contention. It 
will be noted that in the letter of September 26th to the local agent it was said: 
“Let us have remittance to cover the nets.” From this it appears conclusively 
that the company was not concerned about how the applicant made payment to 
the agent, but was looking to the agent to remit the nets; that is, the amount 
of premium after deducting the agent’s commission. It is not disputed that 
Handley made an arrangement with the local agent that was satisfactory, and 
that the agent remitted his personal check for the nets. In view of the fact that 
the check was received with the letter and the company immediately prepared 
the policy, amended application, and the receipt, and made preparations to mail 
them to the agent, and in view of the further fact that the check was not returned 
until October 6th and then solely for the reason (as contended by the company) 
that the transaction had not been completed and no insurance was in force, shows 
convincingly that the check was accepted as a sufficient payment of the net 
premiums. The trial court so found. 

We think from the foregoing that it was clearly shown that the first premium 
was paid when the application was taken, that it was accepted, the application 
approved, and that the policy was issued; therefore, under the terms of sub- 
division (b), above quoted, the insurance was in effect prior to the death of Hand- 
ley, even though the policy was not delivered. 

We are in full accord with the Court of Civil Appeals in the holding that 
there was no error in refusing to put the case on the jury docket. The judgment 
of the Court of Civil Appeals is affirmed. 

Opinion adopted by the Supreme Court. 
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AMERICAN NAT. INS. CO. v. CLEVELAND et al. No. 1552—6349. 
Commission of Appeals of Texas, Section B. Oct. 9, 1935. 
86 Southwestern Reporter (2d) 217. 
1. INSURANCE. 


In action on life policies, evidence held to support finding that insurer’s agents 
acted within scope of authority in negotiations for payment of past-due premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2, INSURANCE. 

Provisions of life policies attempting to deny agents’ authority to receive 
premiums in arrears more than four weeks held waived by conduct of agents in 
scope of their employment in accepting premiums more than four weeks overdue. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

3. INSURANCE. 

Unconditional assurance by life insurer’s agents that policy would be reinstated 
upon payment of overdue premiums held not conditioned upon reinstatement in 
accordance with provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

4. INSURANCE. 

\ssurance by insurer’s agents that policy would be reinstated upon payment 
of past-due premium, acceptance of premium, and its deposit with insurer’s funds 
with knowledge of insured’s death, held to support holding that insurer waived 
right to defeat recovery on ground that policy had lapsed for nonpayment of 
premium and had not been reinstated. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Error to Court of Civil Appeals of Second Supreme Judicial District. 

\ction by Ethel Cleveland and husband against the American National Insur- 
ance Company. To review a judgment of the Court of Civil Appeals [52 S. W.(2d) 
327], affirming a judgment for plaintiffs, defendant brings error. 

Judgments affirmed. 

Frank S. Anderson, of Galveston, and Lee, Lomax & Wren and John F. 

[cRae, all of Fort Worth, for plaintiff in error. 

Cantey, Hanger & McMahon and Warren Scarborough, all of Fort Worth, 
for defendants in error. 

Ryan, Commissioner. 

The American National Insurance Company issued three policies of insurance 
upon the life of Ellis Cleveland, Jr., the first dated January 10, 1925, the second 
on July 13, 1925, and the third on November 1, 1926; thete being due thereon 
according to the schedules contained therein, upon the death of said insured, a 
total of $901, comprising $525 under the first, $188 under the second, and $108 
under the third policy. Ethel Cleveland, the insured’s mother, was named as 
beneficiary in each of said policies. 

The weekly premiums provided for in said policies “were paid regularly 
down to the week beginning August 11, 1930.” The insured was injured on Mon- 
day, September 22, 1930, at about noon, and died the next day (September 23) ; 
proofs of death on forms satisfactory to the company were submitted to it. The 
company, refused to pay the policies, whereupon the beneficiary, Ethel Cleveland, 
joined by her husband, Ellis Clev eland, Sr., filed this suit in the district court of 
Tarrant county and recovered judgment, on trial before the court, jury waived, 
for the amounts provided for in the three policies and interest, together with 12 
per Ceti penalty and $275 attorney’s fee, aggregating $1,311.15, with legal interest 
from date of dwan” April 22, 1931, which was affirmed by the Court of Civil 
Appeals. 52 S. W.(2d) 327, 330. 

The company contends that the policies lapsed because of nonpayment of the 
weekly premiums after the week beginning August 11, 1930, and alleges that said 
policies were not reinstated within four weeks thereafter, in accordance with 
their terms, to which contention the beneficiary pleaded a waiver of that defense 
and estoppel to assert it, because (and introduced testimony in support thereof) 
on or about September 17, 1930, Mr. Cleveland, the insured’s father, offered to 
pay L. S. Parker, assistant superintendent of the company, then temporarily in 
the town of Arlington, where the Clevelands lived, the premiums then due upon 
each of said policies, stating that he did not want to drop them, but wanted to 
continue them in force and effect; Parker did not then accept for the single 
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reason that he did not at that time have the agent’s book in his possession in 
which to make the notation of collection, which the rules of the company required, 
but promised that he or the agent Butcher would call at the Cleveland home, on 
Friday, September 19th, and collect the premiums, which promise was relied on, 
and no further effort to pay such premiums was made until the following Sun- 
day, September 21st, when neither Parker nor the agent Butcher having called 
to make such collections, said Cleveland gave the amount thereof to his brother- 
in-law, Joe Lassiter, for payment at the company’s office, on the next day (\on- 
day), on the evening of which he (Lassiter) paid the said amount ($2) to the 
wife of A. T. Thompson, one of the defendant’s agents, at the home of said 
agent; at that hour the company’s office was closed for the day. A. T. Thompson 
transmitted the said payment to the company’s district office in Fort Worth and 
it was there credited as having been received on September 22, 1930. 

The trial court’s findings embrace the above facts, also the following: 

“Defendant received said payment on the 23d day of September, 1930, intend- 
ing to continue the policies in full force and effect, on the assumption that the 
said Ellis Cleveland, Jr., was then an insurable risk and in an insurable condition. 

“After the defendant knew that the insured was injured this money was 
deposited along with their other funds in the bank in the name of the manager 
of the Fort Worth office of the defendant. 

“No tender of return of the amount paid was made by the defendant until 
after demand for payment of the policy was made by the beneficiary. * * * 

“The said L. S. Parker was acting in the scope of his authority and employ- 
ment with the defendant, and was also acting in the apparent scope of his authority 
and employment.” 

The trial court concluded: 

“The promises of Butcher and Parker to call at the home of Cleveland for 
the unpaid premiums, their failure to do so, and the reliance of the Clevelands 
upon the said promise estops the defendant to say that the said premiums had 
not been paid, and to deny that said policies were in full force and effect when 
the insured died. * * * 

“Butcher and Parker had authority to extend the time of the payment ot 
these premiums until they should call on the plaintiffs therefor, as such promise 
was made in this case. 

“The defendant, by the promises of Parker and Butcher to call at the home 
of the plaintiffs for the premiums, waived their payment until such call. 

“The policies were in full force and effect upon the date of the death 
Ellis Cleveland, Jr.” 

The policies in question contain the following provision: “Reinstatement— 
The Insured out of benefit may be reinstated upon payment of back premiums 
in full, and upon passing a satisfactory medical examination (but such an examina- 
tion may be waived by the company if it desires to do so).” 

We concur in the following statement of the Court of Civil Appeals: 

[1-4] “The defendant had its home office in Galveston, Tex., and was engaged 
in writing industrial policies of life insurance for weekly premiums; and its 
district office in Fort Worth was under the direction of J. S. Thomas. Parker 
was assistant superintendent to Thomas, and he wrote two of the insurance 
policies. Thomas and Butcher were accredited agents of the company and they 
were authorized to collect insurance premiums and also to use their efforts to 
get policyholders to reinstate policies that had lapsed. Until a short time before, 
the death of the son, Ellis Cleveland, Jr., plaintiffs had lived in the town of 
Arlington but moved out in the country near that town and the premiums on 
these policies had been collected by some of defendant’s agents by calling at plain- 
tiffs’ home in Arlington, and when collected the same would be noted in a receipt 
hook usually carried by the agent. The defendant had no representative in Arling- 
ton and the collection agents worked out of the district office in Fort Worth in 
territories assigned to them. Those facts, in connection with further facts that 
after the $2 in premiums were paid to Parker he turned them in to the company’s 
office at Fort Worth, where they were credited to the policies and afterwards 
deposited in the bank along with other funds of the company after the death 
of plaintiffs’ son and after Thomas, the superintendent in charge of the Fort 
Worth office, had been informed of his death, were clearly sufficient to support 
the court’s finding that the negotiations had by Parker and Butcher with plain- 
tiffs with respect to the payment of the past-due premiums were within the scope 
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of the authority given to them by the defendant as its agents. And in this con- 
nection we will add that the provisions in the policies attempting to deny all 
agents of the company authority to waive forfeitures or to receive premiums on 
policies in arrears more than four weeks, or to receipt for the same, are unen- 
forceable as against the plea of waiver and estoppel; since the act of the agent 
within the scope of his employment at the date of the act will bind the principal. 
Niagara Ins. Co. v. Lee, 73 Tex. [641], 646, 11 S. W. 1024; Morrison v. Insurance 
Co., 69 Tex. 353, 6 S. W. 605, 5 Am. St. Rep. 63; Wagner & Chabot v. West- 
chester Fire Ins. Co., 92 Tex. 549, 50 S. W. 569; Law v. Texas State Mutual 
Fire Ins. Co. (Tex. Com. App.) 12 S.W.(2d) 539; United States Fidelity & 
Guaranty Co. v. Taylor (Tex. Civ. App.) 11 S.W.(2d) 340; American Nat. 
Ins. Co. v. Bailey (Tex. Civ. App.) 3 S.W.(2d) 539; Equitable Life Assur. 
Soc. v. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 S. W. 625; article 5056, Rev. Civ. 
St. 1925; Cyc. Insurance Law, vol. 2, § 522E.” And in this conclusion by that 
court : 

“Since the assurance by Parker and Butcher to the plaintiff Ellis Cleveland 
that the policy would be reinstated upon the payment of the $2 premiums was 
unconditional, we overrule the further contention of appellant that that assurance 
must necessarily have been understood and construed as conditioned upon a 
reinstatement of the policy in accordance with the requirements of those provi- 
sions contained in it and noted above. The foregoing excerpt from the opinion 
in the Ellis Case conclusively overcomes that contention, since the assurance so 
given was not made with that qualification. * * * 

“The assurance given to the plaintiffs by Parker and Butcher, the duly 
accredited agents of the defendant, while acting in the scope of their authority, 
that the policy would be reinstated upon the payment of the premium of $2 and 
the payment of that premium according to the understanding therefor and the 
receipt of the same by the accredited agents of the defendant, and the deposit 
of the same with the other funds belonging to the company after knowledge of 
the death of plaintiff’s son, was a recognition by the defendant of the validity 
of the policy for the purpose of reinstatement and supported the court’s con- 
clusion that thereby the defendant waived the right to defeat a recovery by reason 
of the fact that the policy by its terms had lapsed for nonpayment of premium 
and had not been reinstated in accordance with the strict provisions of its terms 
set out above; and also support the further findings of estoppel to set up that 
defense.” 

The judgments of the district court and Court of Civil Appeals are affirmed. 
Opinion adopted by the Supreme Court. 


AMERICAN INS. UNION, Inc. v. KEITH. No. 13208. 
Court of Civil Appeals of Texas. Fort Worth. Sept. 20, 1935. 
Rehearing Denied Oct. 11, 1935. 
86 Southwestern Reporter 263. 
1. INSURANCE. 

Contract between members of fraternal insurance society and company organ- 
ied by society to take over business of its subsidiary, whereby new company 
agreed to reinsure upon certain conditions policies carried by its predecessor, 
held “pre-existing contract” as between insured and new company which was not 
affected by receivership of such company, as regards right of insured to exchange 
fraternal policy for policy in new company. 

(For other cases, see Insurance, Dec. Dig. § 708.) 

2, INSURANCE. : ° 

_.Where fraternal insurance society organized new company to reinsure sub- 
sidiary’s business in legal reserve company and new company agreed with policy- 
holders of its predecessor to exchange upon certain conditions regular reserve 
policy for fraternal policy and policyholder paid regular dues to new company for 
several months after its organization, agreement held supported by consideration 
80 as to entitle policyholder to recover premiums paid on policy upon company’s 
refusal to issue new insurance at same premium. 

(For other cases, see Insurance, Dec. Dig. § 705.) 

3. INSURANCE. 


Where fraternal insurance society organized company to take over business of 
subsidiary and new company agreed with policyholders of its predecessor to 
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reissue old line insurance upon surrender of fraternal policies and upon “proper 
adjustment of premiums and reserves,” insuring company had burden to prove 
what adjustments of premiums and reserves should have been made between com- 
pany and insured as condition precedent to reissue of insurance by new company. 
(For other cases, see Insurance, Dec. Dig. § 705.) 
4. INSURANCE. 

Where fraternal insurance society organized company to take over business of 
its subsidiary and new company agreed with policyholders of its predecessor to 
reissue old line insurance upon surrender of fraternal policies and upon “proper 
adjustment of premiums and reserves,” adjustment of premiums and reserves was 
not required of policyholder as condition to issuance of new policy where policy- 
holder was 79 years old and adjustment of reserves applies solely to qualification 
of company with insurance commission. 

(For other cases, see Insurance, Dec. Dig. § 705.) 

5. INSURANCE. 

Where fraternal insurance society organized new company to reinsure business 
of its subsidiary and new company agreed with policyholders of its predecessor 
to exchange upon certain conditions new insurance for fraternal policies, policy- 
holder could recover from reinsuring company amount of premiums paid upon 
policy upon company’s refusal to reissue insurance at premium formerly paid by 
policyholder, as against contention that fraternal insurance society was liable for 
such premiums. 

(For other cases, see Insurance, Dec. Dig. § 705.) 

Appeal from District Court, Denton County; B. W. Boyd, Judge. 

Suit by Mrs. Martha Josephine Keith against the American Insurance Union, 
Incorporated. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

C. S. Younger and L. E. Bilger, both of Columbus, Ohio, and John Davis, of 
Dallas, for appellant. 


Sullivan, Speer & Minor, of Denton, and Marvin Roberson, of Forth Worth, 
for appellee. 


WHITE v. WOODMEN OF THE WORLD. No. 5617. 
Supreme Court of Utah. Oct. 21, 1935. 
50 Pacific Reporter (2d) 422. 
1. INSURANCE. 

As respects liability of fraternal benefit association on death benefit certificate 
of member who failed to pay increased assessment as required by association, under 
modified plan, by joining association member agreed to be bound not only by 
provisions of certificate but by existing provisions of constitution and by-laws and 
also by changes made in such laws thereafter. 

(For other cases, see Insurance, Dec. Dig. §§ 718, 719[1].) 

3. INSURANCE. 

Beneficiary could not recover on fraternal death benefit certificate of member 
who failed to pay increased assessments, on ground that deceased’s interest in 
reserve or surplus funds of association carried substantial insurance preventing 
forfeiture of certificate, since member does not acquire any severable or proprietary 
right to any portion of property of organization as against association itself. 

(For other cases, see Insurance, Dec. Dig. § 790.) 

4. INSURANCE. 


In action on fraternal death benefit certificate, if decision turned on whether 
actual notice was served on member of change of plan and resultant increased 
assessments which member failed to pay, beneficiary would have been entitled to 
have issue of notice submitted to jury.” 

(For other cases, see Insurance, Dec. Dig § 825[2].) 

5. INSURANCE. 


Under constitution of fraternal benefit association providing that certificate is 
accepted by member with understanding that his contract shall consist of applica- 
tion, medical examination certificate, benefit certificate, together with constitution 


? Christensen v. Utah Rapid Transit Co., 83 Utah, 231, 27 P.(2d) 468. 
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or as it may be changed, altered, added to, amended, or repealed, member held 
conclusively presumed to have knowledge of change in constitution and by-laws and 
of new plan requiring increased assessments so as to defeat beneficiary’s recovery 
on death benefit certificate because of member’s failure to pay increased assessments. 
(For other cases, see Insurance, Dec. Dig. § 817[2].) 
6. INSURANCE. 

As respects fraternal benefit association’s liability on death benefit certificate 
of member who failed to pay increased assessments as required by changed by-laws, 
association’s prior renunciation of membership under plan which was declared by 
Supreme Court of domicile of association to be void was not required to be with- 
drawn; such renunciation being mere nullity. 

(For other cases, see Insurance, Dec. Dig. § 744.) 

Appeal from District Court, Salt Lake County; Roger I. McDonough, Judge. 

Action by Lucy White against the Woodmen of the World. From a judgment 
for defendant, plaintiff appeals. 

\ffirmed. 

FE. A. Walton and Walter C. Hurd, both of Salt Lake City, for appellant. 

Dan B. Shields, of Salt Lake City, and John L. Schweigert, of Denver, Colo., 
for respondent. 


COURTNEY v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of Vermont. Caledonia. Oct. 1, 1935. 
180 Atlantic Reporter 894. 
INSURANCE. 


Where estranged wife, who paid premiums on husband's life policies, though 
not party to insurance contracts, was informed on inquiry to insurer’s home office 
that policies were canceled in 1926, but on further inquiry was referred to agent 
who discovered policies were in force and that home office record was erroneous, 
and where evidence showed policies had been treated as in force, wife held not 
entitled to recover premiums on theory letters of home office admitted insurer 
wrongfully canceled policies, since letters in view of information given by agents 
did not expressly rescind contracts but were merely informative. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Exceptions from Caledonia Municipal Court; Nathan A. Norton, Judge. 

\ction by Leontine Courtney against the Prudential Insurance Company of 
\merica. From a judgment for the plaintiff, the defendant brings exceptions. 

Judgment reversed. 

\rgued before Powers, C. J., and Slack, Moulton, Thompson, and Sherburne, 


Searles & Graves, of St. Johnsbury, for plaintiff. 
Theriault & Hunt, of Montpelier, for defendant. 
SHERBURNE, Justice. 


This is an action of contract brought by the wife of Thomas Frank Courtney 
to recover moneys paid by her as premiums on three policies of insurance issued by 
the defendant upon the life of her husband. Two of the policies were dated June 
19, 1922, and the third was dated March 31, 1924. The premiums paid, aggregating 
50 cents a week, covered the period from November 21, 1927, to May 23, 1932. The 
policies were all of the same kind, each being styled a “Twenty-Year Payment Life 
Policy,” the amounts of insurance being respectively $124, $186, and $290. No 
beneficiary was named, each policy containing a “Facility of Payment” provision, 
permitting the defendant to make payment or grant nonforfeiture to any relative or 
connection of insured, or “to any person appearing to said Company to be equitably 
entitled to the same by reason of having incurred expenses on behalf of the 
Insured, for his or her burial, or * * * for any other purpose.” Among the non- 
torteiture provisions it was provided that in the event of a lapse for nonpayment 
ol premiums after premiums had heen duly paid for at least three full years, “the 
Insured, without any action upon his or her part, will become entitled to non- 
participating Extended Insurance for the respective term specified in” a quoted 
table. These policies carried no cash surrender value until they had been in force 
ten years. Each policy provided for revival after lapse for nonpayment of 
Premiums, and that if for any cause the policy should be or become void, all 
premiums should be forfeited to the company except as provided in the policy. 





538 The Insurance Law Journal, Vol. 86 [Mar., 1936 


In December, 1926, the insured gave the defendant three premium notes, one 
for each of the three policies, in the respective sums of $1.40, $2.10, and $3.50, in 
which he recited that having applied for revival of the respective policies, he 
acknowledged the respective arrears. These notes were accepted and retained by 
the defendant, and on December 20, 1926, each policy was indorsed: “A lien of” 
(the respective amount) “bearing simple interest at the rate of 4% per annum 
= against this Policy, subject to the terms of Premium Note Form dated 12 20 

The plaintiff and her husband separated in Montreal early in 1929, since which 
time she has not seen him except for a casual meeting several years ago. 

On May 13, 1932, the plaintiff’s attorneys wrote the defendant at its home 
office a letter making inquiry as to the status of the policies. This letter was 
acknowledged on May 17, 1932, by John Terry, manager of defendant’s bureau 
of information. Under date of May 27, 1932, Terry wrote further: “We find 
(these policies) were cancelled by their own terms for the nonpayment of premiums 
due September 26, 1926, through our Home Office account. * * * In the event you 
desire any additional information, we would thank you to write us again referring 
to this letter when doing so.” Under date of June 2, 1932, plaintiff’s attorneys 
again wrote the defendant, attention of John Terry, suggesting that inasmuch as 
the plaintiff had “a premium receipt book showing payment of the premiums on 
these policies to date,” there must be some error in the information which he sent, 
and requesting further investigation and advices. Under date of June 17, 1932, 
Terry replied: “Inasmuch as you state that your client is holding premium receipt 
books showing continuous payments have been made, we are writing Superintendent 
E. Wesley Enman—St. Johnsbury, Vt., in order that the matter may be looked 
into and you may expect to hear from him in due course.” 

In the latter part of June, 1932, Superintendent Enman had an interview with 
plaintiff’s attorney, Graves, and informed him “that the information which he had 
received from the Home Office was not correct, that evidently they had made some 
error in checking the records in the Home Office, that the policies were in force and 
had been in force.” On about the same date one Little, cashier in Enman’s office, 
advised Mr. Graves “that the information contained in the letter from the Home 
Office was incorrect, and that we had information in our office to prove that the 
policies had been in force since being revived in December, 1926.” At this inter- 
view Mr. Graves stated to Little that if the company had incorrectly advised plain- 
tiff’s attorneys with reference to the status of the policies, it would be necessary 
for the company to correct that in writing. 

Under date of July 13, 1932, Terry again wrote plaintiff’s attorneys a letter, 
stating: “Since writing you under date of June 17 we are in receipt of a communica- 
tion from” Superintendent Enman, “in which he states that you do not understand 
the statements in our letters of May 31 and June 17. However, we would advise 
that policies * * * appear cancelled for the non-payment of premiums due Sep- 
tember 6, 1926. * * * In Superintendent Enman’s letter he also states that he 
endeavored to answer fully all questions in regard to this letter and if you desire 
any further information we would thank you to communicate with us or the above 
named agent. Hoping that this is the information you desire.” 

From the defendant’s records produced at the trial and from plaintiff’s receipt 
books it conclusively appears that the defendant had in fact treated the insurance 
as in force throughout the period covered by the payment of the premiums sought 
to be recovered. 

Upon these facts each party moved for a directed verdict at the close of the 
evidence. Plaintiff’s motion was granted and defendant’s motion was overruled. The 
case comes here upon defendant’s exceptions to these rulings. 

Relying upon the rule stated in Holt v. Ruleau, 92 Vt. 74, 76, 102 A. 934, that 
where one has money in his hands belonging to another which he has no right con- 
scientiously to retain, the same may be recovered without previous demand, the 
plaintiff recites authorities to the effect that an insured person has the right to 
recover premiums paid where the insurer wrongfully repudiates its contract, and 
that if the insurer wrongfully cancels or forfeits a policy the insured may treat 
the contract as rescinded and recover back the premiums paid. She then says that 
as between her and the defendant no question is involved as to the status of the 
policies; that she paid her money to the defendant and the defendant accepted it 
as insurance premiums, but that it had no right to do this for the policies were 
not in force; and that such acceptance was a palpable fraud upon her. 
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The plaintiff further says that Terry’s letters were equivalent to an expression 
of purpose to rescind the contract, and that by assenting to the rescission she was 
entitled to be made whole through a refund of the premiums she had paid. Again 
she says that the solemn admissions of the defendant that the policies were can- 
celed are conclusive, and that in reliance upon them she changed her position by 
seeking a recovery of the premiums paid, and therefore forfeited whatever rights 
and benefits she might have otherwise possessed, if any, had she continued to pay 
the premiums and treat the policies in force; that obviously she could not safely 
continue to pay in view of the defendant’s insistence that the policies were can- 
celed. She says that the fact that the defendant by its conduct may be estopped 
from denying the validity of the policies does not prevent the recovery of 
premiums paid through mistake and upon a void policy. She cites Cummings v. 
Connecticut General Life Ins. Co., 102 Vt. 351, 361, 148 A. 484, to the effect that 
where a party gives a reason for his conduct and decision touching anything 
involved in a controversy, he cannot, after litigation has begun, change his ground, 
and put his conduct upon another and different consideration. He is not permitted 
to mend his hold. And finally she says that the defendant is estopped from denying 
that the policies were canceled in 1926, and that the bringing of her suit, with the 
expense and costs involved, was a sufficient prejudice to the plaintiff to support 
an estoppel. 

It is unnecessary to discuss all of the points so raised. The plaintiff and her 
husband had been long separated. It is very evident that she wearied of paying 
the premiums. There was no controversy pending. The plaintiff was not a party 
to the contract, as she admits. 

Her attorneys’ letters simply called for information. All that Terry did was to 
eiideavor to give it. His statement that the policies appeared canceled in 1926 for 
nonpayment of premiums was correct. He however, seemed unable to learn that 
they had been revived. Yet in his last letter he states: “If you desire any: further 
information we would thank you to communicate with us or with” Enman, their 
agent. In view of this expression and the information given to plaintiff’s attorneys 
by Enman and Little, we do not think that the letters are capable of being inter- 
preted as “equivalent to an expression to rescind the contract” or “as solemn 
admissions,” nor that the plaintiff acting reasonably should have so understood. 

On the evidence the only possible conduct of the plaintiff that was influenced 
by Terry’s letters was the act of bringing this suit. In view of our construction 
of these letters, it is unnecessary to decide if the mere bringing of a suit with the 
attendant costs and expenses is a change of position within the meaning of the 
law of estoppel, as claimed by the plaintiff and denied by the defendant. 

It was error to grant plaintiff's motion for a directed verdict. Nor was there 
any evidence fairly and reasonably tending to show that the insurance was not 
still in force. Hence defendant’s motion should have been granted. 

Judgment reversed, and judgment for the defendant to recover its costs. 


IRELAND v. METROPOLITAN LIFE INS. CO. No. 25272. 
Supreme Court of Washington. Sept. 30, 1935. 
49 Pacific Reporter (2d) 469. 
7. INSURANCE. 


In action on insurance policy based on presumption of death arising from 
absence, without tidings, of insured for seven years, evidence as to death having 
occurred at time prior to lapse of policy for nonpayment of premiums held insufh- 
cient tor jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Blake, Tolman, and Holcomb, JJ., dissenting. 

En Banc. 

Appeal from Superior Court, King County; Howard M. Findley, Judge. 

Action by Flora M. Ireland against the Metropolitan Life Insurance Company. 
A verdict was returned for plaintiff for $1,000, and defendant thereupon moved for 
judgment notwithstanding the verdict, for a new trial, and, in the alternative, for a 
judgment against it, notwithstanding the verdict in the sum of $306. The first two 
motions were overruled and the third granted, and from the judgment entered 
thereupon for plaintiff in the sum of $306, plaintiff appeals. 

Affirmed. 

Eimon L. Wienir, of Seattle, for appellant. 
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Preston, Thorgrimson & Turner, of Seattle, for respondent. 

MaIn, Justice. 

The plaintiff brought this action for the sum of $1,000, she being the beneficiary 
named in an insurance policy for that amount. The trial was to the court with a 
jury, and a verdict was returned in favor of the plaintiff in the sum of $1,000. The 
defendant moved (a) for a judgment notwithstanding the verdict; (b) for a new 
trial; and (c) in the alternative, for a judgment against it, notwithstanding the 
verdict, in the sum of $306, the amount of the paid- up insurance at the time the 
policy lapsed. The court overruled the first two motions and granted the third, 
From the judgment in favor of the plaintiff in the sum of $306, she appeals. 

The facts are these: William Ireland and the plaintiff were married during the 
year 1917. Shortly thereafter they moved to the city of Seattle, where the husband 
found employment as a mechanic with the street railway system. The married life 
of the parties appears to have been harmonious until 1923, when a child was born. 
sy Na there was a marked change in their domestic relations, which culmi- 
nated, during the latter part of June, 1925, in a bitter quarrel, and a threat on the 
part of the husband to kill his wife, their child, and the wife’s mother. Soon there- 
after the appellant brought an action for divorce and obtained an order prohibiting 
the husband from coming to their home, and also for temporary alimony in the 
sum of $60 per month, the first payment of which was to be made July 11, 1923. 
Thereafter the husband went to stay with his brother and his wife, who lived in 
the same city, and continued with his employment. In the divorce action, there 
was an effort made at reconciliation, at the suggestion of the trial judge, which 
failed. 

July 3, 1925, the husband wrote his wife a letter couched in the most endearing 
terms and with an appeal for reconciliation. This was addressed, “My dear Wife 
Flora.” The appellant declined to renew the marital status of the parties, and on 
July 9, 1925, the husband wrote the appellant another letter which, in tone and 
words, was bitter in extreme. In this letter, the appellant was addressed, “Mrs. 
W. Ireland. ” [In it, there were expressions such as: “If I was a cur I would not go 
alone ;” “I am true to my word but most men would Kill—so I will see you every 
day now and you confess your grave mistake to all you have told you can be for- 
given;” and ‘ ‘Keep a light in your room on account of Ghosts.” Shortly after this 
letter was written, the husband left the home of his brother and his wife where he 
had been staying, and had not been heard from since, even up to the time of the 
trial, which occurred April 2, 1934, a period of more than seven years having elapsed 
since his disappearance. 

During the time of his disappearance, the brother and his wife and friends had 
diligently and extensively sought to find out his whereabouts. While he was stay- 
ing with his brother and his wife, they both testified that he made no threat of 
suicide. At the time he left, he took with him a suitcase and clothing, but did not 
take his best suit, overcoat, or automobile. Shortly after his disappearance, he wrote 
his brother that the latter should have his automobile and told him where to get it. 
He also stated in the letter that, if he needed money, he would send to the brother 
for it. While he was staying with his brother, he at one time spoke of going to 
Australia. He also said that he would not pay the alimony. In the letter, he made 
the statement that he would take a trip across the water, but the brother did not 
know whether he meant the ocean or Puget Sound. In the letter, he also said to 
tell the foreman where he was employed that he would see him again. The brother 
testified that he did not understand that he had made a disposition of all of his 
effects. The letter had been lost, and the brother and his wife testified as to its 
contents. Neither of them got the impression from the letter that their brother 
contemplated, or was intending to commit, suicide. 


The policy upon which this action was based lapsed, by reason of failure to pay 
premiums, October 12, 1925. The theory of the action was that the husband of the 
appellant had committed suicide prior to that date, and for this reason she was 
entitled - recover the face of the policy of $1,000. 


{1, The controlling question is whether there were facts, supported by evi- 
dence, from which it could be reasonably inferred by the jury that the husband of 
the appellant had committed suicide prior to the time that the policy lapsed. It is 
a settled rule that presumption of death attaches where a party has been absent for 
seven years without tidings of his existence. If the party disappearing had little 
regard for his friends or family, had no local attachments of any kind, or was known 
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to be on bad terms with his family or neglectful of it, this would tend to diminish 
the presumption of death as to the cause of disappearance. If, on the other hand, 
he was sober and industrious, with strong domestic attachments, considerate, kind, 
and affectionate to his family, and generally regardful of the rights of others, and 
disappears suddenly or leaves his home and the community in which he lives and 
where his interests are, without any explanation, the jury would be justified in con- 
cluding that death was the cause of disappearance. 

In Butler v. Supreme Court of Foresters, 53 Wash. 118, 101 P. 481, 482, 26 
L. R. A. (N. S.) 293, it was said: “It seems to be well settled that the presumption 
of death attaches when a party has been absent for seven years without tidings of 
his existence. There is some conflict in authority as to the time at which death is 
presumed to occur under such presumption; but the great weight of authority is to 
the effect that that is a question of fact to be determined by the jury. In reaching a 
conclusion as to the time of death much must necessarily depend upon the domestic 
attachment of the party. If it appears that the party had little regard for his family 
or friends, had no local attachments of any kind, was known to be on bad terms with 
his family, or neglectful of it, or was in the habit of leaving his home for con- 
siderable periods of time without notifying his family or friends of his whereabouts, 
these circumstances would tend to diminish the presumption of death as the cause of 
the disappearance. But where the party is known to be sober and industrious, with 
strong domestic attachments, considerate, kind, and affectionate to his family, and 
generally regardful of the rights of others, and disappears suddenly from, or leaves, 
his home and the community in which he lives and where his interests are, without 
any explanation, these are circumstances so strong that, without more, the jury 
would be justified in concluding that death was the cause of his disappearance. This 
seems to be practically the case at bar, as shown by the testimony.” 

The case of Fordyce v. Modern Woodmen of America, 129 Wash, 364, 225 P. 
434, is hased upon substantially the same facts, with a like holding. 

|3] While there is a presumption that death has resulted when a party has been 
absent for seven years without tidings of his existence, there is no presumption as 
to the exact time within that period when death occurred. The burden of proving 
that death took place at any particular time within the seven years is on the person 
claiming a right to the establishment of which that fact is essential. It is incum- 
bent upon the party bringing the action to prove facts and circumstances from which 
the jury would be justified in finding that death took place at a particular time or 
before a particular date. 


In Peterson v. Northwestern Mutual Life Ins. Co., 134 Wash. 172, 235 P. 15, 16, 
it was said: “There is a presumption that death has resulted when a party has been 
absent for seven years without tidings of his existence, but the time when death 
occurred is a question for the jury. Butler v. Supreme Court of Foresters, 53 
Wash. 118, 101 P. 481, 26 L. R. A. (N. S.) 293; Fordyce v. Modern Woodmen of 
\merica, 129 Wash. 364, 225 P. 434. The burden of proving that death took place 
at any particular time within the seven years is on the person claiming a right to the 
establishment of which that fact is essential.. 8 R. C. L. p. 711; Clement v. Knights 
of Maccabees of the World, 113 Miss. 392, 74 So. 287; Solomon v. Redona, 52 Cal. 
App. 300, 198 P. 643; Bradley v. Modern Woodmen of America, 146 Mo. App. 428, 
124 S. W. 69: Goodier v. Mutual Life Ins. Co. of New York [158 Minn. 1], 196 
N. W. 662, 24 A. L. R. 1383. The term of the policy in the case now before us 
expiring before the expiration of the seven-year period, it was incumbent upon the 
respondent, she bringing the action, to prove facts and circumstances from which the 
int) would be justified in finding that death took place before the expiration of the 
policy. 

[4-6] Where the facts and circumstances are of such a nature as to call for the 
drawing of inferences, the question is one for the jury. Shaw v. Prudential Ins. 
o., 158 Wash. 43, 290 P. 694. If there are facts and circumstances, supported by 
the evidence, showing that there is a greater probability of death than life at a 
particular date, the question is one for the jury. Carpenter v. Supreme Council 
Legion of Honor, 79 Mo. App. 597. But the question of whether death occurred 
Prior to a particular date cannot be left to conjecture, speculation, or guess on the 
part of the jury. United States v. Robertson (C. C. A.) 44 F.(2d) 317: United 
States vy. O’Brien (C. C. A.) 51 F.(2d) 37; Carlson v. Equitable Life Assurance 
Society, 188 Minn. 43, 246 N. W. 370, 372. 


In the case last cited, it was said: “Given the necessary absence unexplained and 
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without tidings, the presuniptldn 's tha wwe absentee no longer lives at the expiration 
Of the seven years, but there is no presumption whatsoever as to the time when 
he died within that period. It remains for the party ititétested in proving death at 
an earlier date to show that fact by circumstances from which the inference of death 
can be legitimately drawn. As on any other question of fact, a jury will not be 
permitted to guess or speculate in reaching a verdict.” 

Many other cases to the same effect might be cited, but the rule is general, and, 
so far as we are informed, it has not yet been held by this or any other court that 
the jury has the right to fix the time of death, or that it occurred prior to a certain 
date within the seven-year period, unless there is evidence of facts and circumstances 
from which the inference can be reasonably drawn that death occurred at or before 
a certain time. In other words, the time of death, which is a question of fact, cannot, 
in this kind of a case, as well as in any other, be left to guess or speculation by the 
trier of the facts. 

In Peterson v. Northwestern Mutual Life Ins. Co., supra, it was distinctly held 
that it was incumbent on the one “bringing the action, to prove facts and circum- 
stances from which the jury would be justified in finding that death took place before 
the expiration of the policy.” 

In the quotation made from Butler v. Supreme Court of Foresters, supra, it 
will be observed that it is said that the time at which death is presumed to occur is 
“a question of fact to be determined by the jury.” <A similar expression appears in 
the case of Fordyce v. Modern Woodmen of America, supra, and in Peterson v. 
Northwestern Mutual Life Ins. Co., supra. But in all of those cases there were 
facts and circumstances, supported by evidence, which made the time of death a 
question of fact for the jury. Obviously, it was not intended by the court in any of 
those cases to announce the rule that, in a case of this character, the general and 
ordinary rule that a fact must be established by evidence or inferences from facts 
supported by evidence, should be departed from, and that, in a case of this kind, 
the jury might rest its verdict on speculation, conjecture, or guess. 

[7] We now come to the question of whether, under the facts in this case, as 
above stated, the jury were justified in drawing the inference that the husband of 
the appellant committed suicide prior to the expiration of the insurance policy. The 
only evidence that such might have been his intention was one or two loose declara- 
tions made when a divorce action was being discussed between the parties, and the 
letter of July 9, 1925. These declarations must be considered in connection with all 
the other facts and circumstances. It must be remembered that, when the letter was 
written, the husband of the appellant was in a bad state of mind, and a careful read- 
ing of that letter leads irresistibly to the conclusion that his purpose was to say 
things that would cause his wife as much mental suffering as possible. He made no 
such declaration, or gave any such intimation, to his brother or his wife, for whom 
he undoubtedly had a real affection. The fact that he said to his brother that he 
would send to him for money if he needed it, and to tell his foreman that he would 
see him again, is indicative of a desire to live, rather than an intention to commit 
suicide. 

When all the facts and circumstances are considered, as above stated, and some 
others that appear in the evidence, it appears to us that the conclusion must be that 
they do not furnish a basis for a reasonable inference that the husband of the appel- 
lant committed suicide prior to October 13, 1925. 

The judgment will be affirmed. 

Millard, C. J., and Mitchell, Geraghty, Steinert, and Beals, JJ., concur. 

Blake, Tolman, and Holcomb, JJ., dissent. 


BUSHNELL v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Supreme Court of Wisconsin. Oct. 8, 1935. 
262 Northwestern Reporter 591. 
1. INSURANCE. 

Insured failing to make proof of disability until after disability had ceased held 
not entitled to total disability benefits under life policies, where policies required 
proof that disability had been continuous since its beginning. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE. 
Evidence held not to warrant finding that insured was physically or mentally 
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incompetent to furnish proof of total disability during continuance thereof, which 
was required as condition for payment of disability benefits under life policies. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Appeal from a judgment of the County Court of Wood County; Frank W. Cal- 
kins, County Judge. 

Reversed. 

..ction by William F. Bushnell against the Mutual Life Insurance Company of 
New York, commeiiced March 19, 1934. From a judgment in favor of the plaintiff 
entered February 2, 1935, the defendant appeals. The facts are stated in the opinion. 

Miller, Mack & Fairchild and V. A. Swanson, all of Milwaukee, for appellant. 

Chas. E. Briere, of Wisconsin Rapids, for respondent. 

FowLeR, Justice. 

The action is to recover for “presumably permanent” total disability on two 
life insurance policies, by each of which the company agreed that, if, while no 
defaults of premium payments existed, the insured became “totally and permanently” 
disabled before becoming 60 years of age, the company would pay him $30 monthly 
during the period of such disability, and would waive premium payments during such 
period. The face of the policy provides that, if total disability results from condi- 
tions that render it reasonably certain that it will be permanent or exists from 90 
days continuously, it shall be presumed during its continuance to be permanent. The 
face of the policy thus provides, assuming proper proofs are made, for payment of 
benefits and waiver of premiums during a period of total disability if such disability 
continues for 90 days as did the plaintiff’s, although the total disability thereafter 
ceases. But the face of the policy provides as prerequisites to payment of any 
benefits or waiver of premiums that proof must be made of both total disability and 
its continuance uninterruptedly from the time of its commencement to the time of 
making the proof. 

The court found that the plaintiff, before becoming 60 years of age, and while 
not in default, became “totally and presumably permanently disabled,’ and so 
remained continuously from July 13, 1933, to December 8, 1933, and paid premiums 
ageregating $162.20 while so disabled, and allowed judgment for the aggregate of 
this sum and the monthly payments stipulated by the contract, with interest. The 
court also found that proofs were provided by the plaintiff on January 18, 1934, 
and that during the said period of total disability the plaintiff was not “in proper 
condition” to attend to furnishing his proof. 

[1] The defendant denies liability on the ground that, as the policy requires as 
a condition of payment of benefits and waiver of premiums proof of total disability 
be furnished during its continuance, and as the plaintiff did not make his proof until 
after his such period had terminated, he cannot recover. The face of the policy 
plainly so provides, and must control, unless a provision relied on by the plaintiff 
respecting delayed proof printed on the back of the policy and a part of the contract 
exempts the case from the other provision. Thus, whether the plaintiff can recover 
depends upon the construction to be given to this indorsed provision respecting 
delaved proof. This provision refers to the provision on the face of the policy 
relating to payment of benefits in event of total disability, which covers, as above 
indicated, benefits both in case of permanent total disability and presumably per- 
manent total disability as there defined which has ceased. The indorsed provision 
reads as follows: 

_ , “Benefits if Proof Delayed and no Premium in Default—If, while no premium 
is in default, the proof furnished the Company under the section providing for 
Benefits in Event of Total and Permanent Disability before Age 60’ is such as to 
entitle the Insured to the Disability Benefits provided for therein, and if due proof 


is also furnished the Company that such disability has been continuous since its 
beginning, the Company will; 


“(a) Begin the monthly income payments provided for in such section as of the 
end of the first completed month of such disability if earlier than the date of receipt 
of such proof instead of as of the date of receipt of such proof, and 

“(b) Return any premium due after the beginning of such disability which has 
been paid during the continuance thereof.” 

It is to be noted that the portion of the indorsed provision above italicized 
expressly states that, in order to entitle the insured to whatever advantage is secured 
by it, “due proof” must be furnished of the total disability, whether actually per- 
manent or presumably permanent, because existing continuously for 90 days, and that 
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it “has been continuous since its beginning.” Obwiously, if as in the instant case total 
disability ceased on December 8, and the proof of it was made on January 18 jol- 
lowing, the total disability did not continue from its beginning up to the time of fur- 
nishing the proof. Thus, if we give the language of the indorsed provision respect- 
ing the making of delayed proof its literal meaning, the contention of the defendant 
must prevail. 

By the face of the policy no specific time is fixed for the furnishing of proof. 
It may be made at any time while total disability that has been continuous exists, and, 
if proof is furnished while such disability exists, and it has existed continuously for 
90 days and up to the time the proof is furnished, the payment of benefits begins 
when the proof is furnished. By the indorsed provision payment of benefits in case 
of delayed proof begins at the end of the first completed month of total disability. 

The indorsed provision was manifestly made in order to afford some measure of 
relief to the insured from the provision of the face of the policy respecting the fur- 
nishing of proof as prerequisite to recovery. The plaintiff contends that the con- 
struction of the indorsed provision contended for by the defendant would make it 
operate to the hurt of the insured and that that construction is therefore erroneous. 
He contends that it would so operate because it would postpone the beginning of 
payment of benefits to a month after the beginning of total permanent disability, 
instead of the time of the receipt of proof, as the body of the policy provides, because 
proof of total permanent disability may be made immediately upon its occurrence. 
But the indorsed provision does not fix the beginning of payments at a month after 
disability occurs unless the end of the first month of disability is later than the 
receipt of proof. If the receipt of proof is earlier than the end of the first month 
of disability, the payment of benefits begins on the receipt of proof as provided by 
the face of the policy. Thus the effect of the provision for delayed proof is either 
to advance the beginning of the payment of benefits or not to affect it at all. It 
cannot operate to postpone it. 


We cannot avoid the conclusion that by the express terms of the indorsed pro- 
vision relied on by the plaintiff as basis of recovery for total disability presumably 
permanent the proof of total disability must be furnished to the company while such 
disability exists. That is the only meaning that can be given to the clause of that 
provision “due proof is also furnished the company that such disability has been 
continuous since its beginning.” It cannot have continued since its beginning unless 
it exists at the time the proof is furnished. This is consistent with the provision of 
the face of the policy that total disability of the kind or extent specified “shall he 
presumed to be permanent during its continuance.” This means the presumption of 
permanent total disability exists only during the period of total disability. Mani- 
festly, total disability cannot be presumed to be permanent after it has ceased to 
exist. The meaning of the indorsed provision merely is that, if the insured shall 
delay furnishing “due proof” of total disability for more than one month after it 
begins, whether actually permanent or presumably permanent because of conditions 
making it reasonably certain that it will be permanent, the payment of benefits shall 
begin at the end of the first month instead of upon the receipt of the proof. No 
other provision of the face of the policy respecting proof of total disability 1s 
affected by it. 

[2] The defendant also contends that the findings of the trial court that “the 
plaintiff was not in proper condition to attend to * * * the filing of his proot of 
loss during the continuance of such (his) total and presumably permanent disability 
is against the clear weight and preponderance of the evidence. This contention must 
be upheld. If it be conceded, as contended by the respondent, that “physical. or 
mental incapacity waives or excuses defaults in making proof and prevents a for- 
feiture,” and be further conceded that the finding quoted is equivalent to a finding 
of “physical or mental incapacity,” the evidence falls far short of establishing such 
incapacity. The evidence upon the subject is very brief. The plaintiff testified: 
‘During the period from July 13, 1933 to December 8, 1933, I did practically nothing. 
T am in the oil business. I did practically nothing as far as I can remember with 
respect to that business. I might have sent out a check but as far as even talking 
to salesmen, I didn’t do anything or any manual work of any kind.” 

The physician who treated him testified that he was totally disabled from July 
13 to December 8, and defined total disability as “where a man should not and could 
not do anything, or tend to any of the duties of his occupation.” From July 13 to 
September 6 the plaintiff “was able to be around but was pretty weak and was losing 
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weight. We sent him down—we thought maybe a rest would do him good—and he 
went to Coloma to a lake there. We thought if he would get away from town and 
everything he would pick up, but he got worse and they had to bring him back.” 
Later he was sent to a hospital and was operated on for an abscess in the kidney on 
September 6. He was in the hospital “quite a little of that time (July 13 to Decem- 
ber 8) especially before the operation, and after * * * (it) for a long time.” 
\fter the operation, “he was pretty sick. We had to give him transfusions after- 
ward and he got pretty low, but he finally picked up.” The 90-day period of con- 
tinuous total disability essential to create the presumably permanent disability for 
which recovery is sought expired October 13. At any time thereafter to December 
8, when total disability ceased, the presentation of proof would have been within the 
terms of the policy. There is no evidence whatever that at any time during this 
period he was either physically or mentally incapacitated from making his proof, to 
say nothing of proof that he was so incapacitated during all of that period. After 
his total disability ceased, the plaintiff was manifestly physically and mentally com- 
petent to make proof of such previous disability as he had suffered. In case of total 
disability such as the plaintiff suffered, one does not recover either his physical 
strength or strength of mind in the twinkling of an eye or ina day. Asa matter of 
reason and common sense, if the plaintiff was competent to make his proof the day 
after his total disability ceased, he was not incompetent to make it the day or many 
days before that time. We consider that the evidence does not warrant a finding 
of physical or mental incompetency to furnish proof, and the finding of the trial 
judge assumed by the plaintiff as equivalent to such a finding must be disregarded. 

The judgment of the county court is reversed, and the case is remanded, with 
directions to enter judgment of dismissal of the complaint on the merits. 
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NORTHAM v. METROPOLITAN LIFE INS. CO. 6 Div. 660. 
Supreme Court of Alabama. Oct. 17, 1935. 
163 Southern Reporter 635. 
2. INSURANCE. 
Parties to insurance contract may make their own contracts so long as they do 
not offend some rule of law or contravene public policy. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 
Court has duty to enforce insurance contracts as made by parties and not to 


rewrite or to distort, under guise of judicial construction, contracts the terms of 
which are unambiguous. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE. 

Under accident policy covering injuries resulting from “septic infection of and 
through a visible wound caused directly and independently of all other causes by 
violent and accidental means,” insured, suffering disability as a result of septic infec- 
tion introduced into his system by his use of needle and tweezers to remove several 
ingrowing hairs on face, held not entitled to recover disability benefits, since wound 
was intentionally made by insured, and therefore result, although unexpected, 
unforeseen, and unusual, and consequently “accidental,” was not caused by “acci- 
dental means.” 

(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. ; 

Action on a policy of insurance by Willis L. Northam against the Metropolitan 
Life Insurance Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Andrew H. Knight and Whit Windham, both of Birmingham, for appellant. 

Cabaniss & Johnston and L. D. Gardner, Jr., all of Birmingham, for appellee. 

KNIGHT, Justice. ; 

The complaint, as amended, consisting of only one count, is based upon an 
accident policy insuring against the “result of bodily injury suffered while the policy 
was in full force, and caused directly and independently of all other causes by 
violent and accidental means.” ‘The sufficiency of the complaint is not now ques- 
tioned. The defendant pleaded in short by consent, the general issue, with leave 
to give in evidence any matter which, if well pleaded, would be admissible in 
defense of the action. For convenience, the parties will be referred to as they 
appeared in the lower court. ; 

The case is before us on appeal by the plaintiff, and the only assignment of 
error presents for review the propriety. of the court’s action in giving, at the 
request of the defendant, the general affirmative charge, with hypothesis. 

The sufficiency of notice and proof of loss is not questioned, nor is the fact 
that the policy sued on was in full force and effect, at the time the plaintiff received 
his injuries, controverted by the defendant. Likewise the fact that the plaintiff's 
injuries resulted in permanent disability up to the time of the filing of the suit is 
not challenged by the defendant. So the sole question in the court below was, and 
here is, whether the plaintiff’s injuries, resulting in his permanent disability, comes 
within the coverage of the insurance contract. The evidence touching this phase 
of the plaintiff’s case was without conflict. 

[1] Inasmuch as the lower court gave the general affirmative charge for the 
defendant, it remains only to determine whether there was any evidence before the 
jury tending to support plaintiff’s case. 

The defendant insured the plaintiff “against the results of bodily injuries while 
this policy is in force and caused directly and independently of all other causes by 
violent and accidentai means, * * * ” 

But this general clause had its exceptions. 

Clause 9, “Risks Excluded,” is in following words: “This insurance shall 
not cover suicide or any attempts thereat while sane or insane; nor shall it cover 
injuries, fatal or non-fatal, sustained while participating in aviation or aeronautics 
except as fare paying passenger; nor shall it cover accident, injury, disability, death 
or any other loss caused wholly or partly, directly or indirectly, by disease or bodily 
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or mental infirmity or medical or surgical treatment therefor; nor shall it cover 
injury, disability, death or any other result caused wholly or partly, directly or 
indirectly, by ptomatnes or disease germs or any kind of infection, whether intro- 
duced or contracted accidentally or otherwise (excepting only septic infection of 
and through a visible wound caused directly and independently of all other causes 
by violent and accidental means.) * * * ” (Italics supplied.) 

2 [2, 3] It will then be seen that the coverage of the policy, by its terms, is 
extremely narrow, but parties may, if they see proper, make their own contract, so 
long as they do not offend some rule of law or contravene public policy. It is, as 
we have often of late had occasion to point out with reference to insurance con- 
tracts, the duty of the court to enforce the contracts as made by the parties, and 
not to rewrite, or to distort, under the guise of judicial construction, contracts, the 
terms of which are plain and unambiguous. Nor are we justified in refining away 
the terms of a contract expressed with sufficient clearness to convey the intent and 
meaning of the contracting parties. McGifford v. Protective Life Ins. Co., 227 
Ala. 588, 151 So. 349; Cherokee Life Ins. Co. v. Brannum, 203 Ala. 145, 82 So. 175; 
Day v. Home Ins. Co., 177 Ala. 600, 58 So. 549, 40 L. R. A. (N. S.) 652; Union 
Mutual Aid Ass’n v. Carroway, 201 Ala. 414, 78 So. 792; Montgomery Enterprises 
et al. v. Empire Theater Co., 204 Ala. 566, 86 So. 880, 19 A. L. R. 987; Protective 
Life Ins. Co. v. Hale (Ala. Sup.) 161 So. 248; Alabama Gold Life Ins. Co. v. 
Thomas, 74 Ala. 578. 

[4] As above pointed out, there is no conflict in the evidence. It appears that 
on or about the 7th or 8th day of January, 1933, the plaintiff, in shaving, noticed a 
slight pimple on the left side of his face, which he “took to be a couple of hairs 
doubled up under the skin.” He thereupon took a needle which he knew was not 
sterilized, and raised the hairs so that he could remove the same with tweezers. 
With the tweezers he extracted the hairs, and in so removing them made an open 
and visible wound, from which a slight amount of blood oozed out. No slip or 
mishap occurred, so far as the evidence shows, in pricking the skin and extracting 
the hairs. The following morning plaintiff noticed that this particular portion 
of his face was red and swollen. Prior to the occurrence, plaintiffs health was 
good. The wound on plaintiff’s face grew steadily worse day by day. Physicians 
were called in to treat him; he was removed to the hospital. Infection, described 
by the physicians to be osteomyelitis, set in, and as a result dire consequences ensued 
rendering plaintiff wholly disabled, and which disability continued to the time of 
the filing of the suit. The medical experts testified that, in their opinion, the 
disease germs were introduced into plaintiff’s system by the instrument used in 
raising the hairs. According to their testimony, osteomyelitis is an acute destruc- 
tructive disease of the bone and is caused by blood-stream infection. The source 
of the infection comes from the outside; it must be introduced, and, according to 
the physician’s testimony, the trouble from which the plaintiff suffered would be 
properly classified as septic infection. 

Unquestionably, from the evidence in the case, whatever visible wound there 
was on plaintiff's face was intentionally inflicted by himself, and the question to be 
determined is, Does the policy, under its narrow and limited coverage, cover the 
plaintiff's case? Confessedly, if the plaintiff can point to any provision of the 
policy contract which aids him, it is found in the following words: “Excepting only 
eptic infection of and through a visible wound caused directly and independently 
of all other causes by violent and accidental means.” Unless plaintiff’s case comes 
within this exception to “Risks Excluded” by clause 9 of the policy contract, the 
plaintiff has no cause of action, and the court properly gave the affirmative charge 
for defendant. 

The appellant has brought to our attention some authorities which he insists 
sustain his contention that the injury he received was caused by accidental means 
and through a visible wound. 

While some authorities seem not to draw, or to recognize, the distinction, yet 
ly the great weight of the adjudged cases a distinction is drawn between an 
accidental result and a result which is caused by accidental means; the former 
class holding that the result need only be accidental, while the latter class hold 
that, not only must the result be accidental, but the cause or means which produced 
or brought about the result must also be accidental. 

__The cases principally relied upon by the appellant are Lewis v. Ocean Accident 
\ Guarantee Corporation, Limited, 224 N. Y. 18, 120 N. E. 56, 57, 7 A. L. R. 1129, 
Interstate Business Men’s Accident Ass’n v. Lewis (C. C. A.) 257 F. 241, and Iowa 
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State Traveling Men’s Ass’n v. Lewis (C. C. A.) 257 F. 552. These cases do not 
seem to recognize the above-noted distinction, and in those cases the court held 
that the unintentional introduction of disease germs into the body through an 
opening intentionally made, resulting in infection, is an injury caused by accidental 
means. 

The first-mentioned case, Lewis v. Ocean Accident & Guarantee Corporation, 
Limited, was decided by the Court of Appeals of New York. The facts in the 
case were: That the insured had a pimple on his lip, which looked like an ordinary 
pimple. A day or so after it first made its appearance the pimple grew larger and 
more inflamed. A physician was called in, and this physician testified that, when 
he saw the patient, there was a punctured wound in the lip, which had inflamed 
and infected the deep tissues. The lip was opened by the physician, and remedies 
were applied. They were of no avail. The infection grew, and a week later the 
insured became paralyzed and blind. The patient died. His death was pro- 
nounced due to inflammation of the brain caused by the germ known as the 
staphylococcus aureus. The germ came from the infected pimple. 

In speaking for the court, Justice Cardozo observed: “We think there is testi- 
mony from which a jury might find that the pimple had been punctured by some 
instrument [but whether intentionally or not does not appear from the opinion], 
and that the result of the puncture was an infection of the tissues. If that is 
what happened, there was an accident. We have held that infection resulting from 
the use of a hypodermic needle is caused by ‘accidental means.’ Bailey v. Inter- 
state Casualty Co., 8 App. Div. 127, 40 N. Y. S. 513; Id., 158 N. Y. 723, 53 N. E. 
1123; Marchi v. Attna Life Ins. Co., 140 App. Div. 901, 125 N. Y. S. 1130; Id. 
205 N. Y. 606, 98 N. E. 1108. The same thing must be true of infection caused 
by the puncture of a pimple. Unexpected consequences have resulted from an act 
which seemed trivial and innocent in the doing. Of itself, the scratch or the 
puncture was harmless. Unexpectedly it drove destructive germs beneath the skin, 
and thereby became lethal. To the scientist who traces the origin of disease there 
may seem to be no accident in all this. ‘Probably it is true to say that in the 
strictest sense, and dealing with the region of physical nature, there is no such 
thing as an accident.’ Halsbury, L. C., in Brintons v. Turvey, L. R. 1905 A. C. 230, 
233. But our point of view in fixing the meaning of this contract must not be 
that of the scientist. It must be that of the average man. Brintons y. Turvey, 
supra; Ismay, Imrie & Co. v. Williamson, L. R. 1908 A. C. 437, 440. Such a man 
would say that the dire result, so tragically out of proportion to its trivial cause, 
was something unforeseen, unexpected, extraordinary, an unlooked-for mishap, 
and so an accident. This test— the one that is applied in the common speech of 
men—is also the test to be applied by courts.” 

It is to be noted that the policy contract in the above case covered “loss or 
disability resulting directly, independently, and exclusively of all other causes from 
bodily injuries effected solely through accidental means. The general coverage 
clause in the contract construed in the above case is very similar to the correspond- 
ing clause in the contract now before the court, but the contract in the New York 
case did not contain, so far as the report of the case shows, the excepted risks 
contained in the contract in the instant case, nor did it narrow the coverage as to 
injuries due to infection to “septic infection of and through a visible wound caused 
directly and independently of all other causes by violent and accidental means.” 

It will thus be seen that Justice Cardozo was dealing with a policy contract 
much broader in its coverage than the contract now before us. 

The two cases of Interstate Business Men’s Accident Ass’n v. Lewis, and Iowa 
State Traveling Men’s Ass’n v. Lewis, supra, are not now authorities in the court 
of their rendition. The Circuit Court of Appeals of the Eighth Circuit, the court 
deciding both of said cases, departed from its holding in said cases in the more 
recent case of Connecticut General Life Ins. Co. v. Allen (1933) 64 F.(2d) 840, 842. 

In the Connecticut General Life Ins. Co. Case, supra, it was held, Judge Gardner 
speaking for the court: 

“These contentions, we think, are not tenable. The policy covers death by 
bodily injury effected directly through accidental means. The bodily injury must 
be the exclusive cause of the death, and the policy provides that it shall not cover 
bacterial infections, except pyogenic infections, which shall occur simultaneously 
with and through accidental cut or wound. It was incumbent upon plaintiff to 
prove that the insured’s death resulted from a bodily injury which was effected 
solely through accidental means, and it was incumbent upon her to prove that the 
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pyogenic infection occurred simultaneously with and re an accidental cut or 
wound. Lincoln National Life Ins. Co. v. Erickson (C. A. 8) 42 F.(2d) 997, 
1000; Order of United Commercial Travelers v. Shane ice C. A. 8) 64 F. ~ om 
See also: Ramsey v. Fidelity & Cas. Co., 143 Tenn. 42, 223 S. W. 841, 13 A. L. R. 
651; Calwell v. Travelers’ Ins. Co., 305 Mo. 619, 267 S. W. ‘907, 30 A. ea “~~ 56; 
Zach v. Fidelity & Cas. Co. (Mo. App.) 272 S. W. 995. 

“This cause is ruled by the decision of this court in Lincoln National Life Ins. 
Co. v. Erickson, supra, where, in an opinion by Judge Booth, it is among other 
things said: ‘There was no direct proof, however, how, where, when, or under what 
circumstances the abrasion was produced, and no proof whatever of any accidental 
means producing the abrasion. The abrasion may have been intentionally produced 
and with means expressly selected for the purpose. (Italics supplied.) And there 
was no proof that the bodily injury, namely, the abrasion, caused the death. The 
death, according to the medical testimony, was caused by the streptococcic infection 
in the blood. The abrasion, of course, did not create or produce the streptococci, 
nor cause them to enter the blood. * * * So far as the evidence shows, the 
streptococci many have entered the blood at the time the abrasion was made or 
some time after the abrasion was made.’ 

“So, in the instant case, there is no room for speculation as to the cuts in the 
mouth of the deceased being intentionally produced, and that they were produced, 
not by accidental means, but ‘by means expressly selected for the purpose.’ As 
said by thig court in the Erickson Case, supra: ‘ * * * The deceased was insured, 
not against accidental results of intended means, but against death resulting from 
a bodily injury effected directly through external, violent, and accidental means. It 
may be proper enough, loosely to speak of the death as an accidental one; but the 
evidence, in our judgment, fails to show a death resulting from a bodily injury 
effected directly by accidental means.’ And further the court said: ‘It is just as 
possible in the case at bar that deceased himself intentionally opened a pimple on 
1is chin, either at home or in the barber shop, or that he directed the barber so to 
as that the abrasion was accidentally caused.’ [Italics supplied.] 

“It seems too plain for argument that the evidence in this case does not establish 
that insured’s injury resulting in his death was effected by accidental means. It is 
possible there may have heen cuts and abrasions which should not have been made, 
but there were none which were not intended to be made, and if the testimony was 
as consistent with the hypothesis that the infection entered through an incision 
intentionally made as that it entered through an incision unintentionally made, then 
it tended to prove neither, and as the burden of proof was on the ‘plaintiff, she 
could not recover. Eggen v. United States (C.°C. ‘A. 8) 58 F.(2d) 616.” 

In 4g case of Stone v. Fidelity & Casualty Co., 133 Tenn. 672, 673, 182 S. W. 
252, I A. 1916D, 536, Ann. Cas. 1917A, 86, it is held that the general rule is that 
a is not produced by accidental means within the meaning of an accident 
pe licy, where the injury is the natural result of an act or acts, in which the insured 

intentionally engaged. In that case the court said: 

“A person may do certain acts the result of which produces unforeseen conse- 
quences resulting in what is termed an accident ; yet it does not come within the 
terms of this contract. The policy does not insure against an injury that may he 
‘aused by voluntary, natural, ordinary movement, executed exactly as was intended. 

“Therefore, to determine the matter, we look, not to the result merely, but to 
the means producing the result. Jt is not sufficient that the injury be unusual and 
unexpected, but the cause itself must have been unexpected and accidental.” (Italics 
ours, ) 

The Supreme Court of Tennessee, at a later date, in the case of Ramsey v. 
Fidelity & Casualty Co., 143 Tenn. 42, 223 S. W. 841, 13 A. L. R. 651, affirmed the 
rule declared by it in the above case, holding, according to what it conceives to be 
the great weight of authority, the tule to be that the means must be accidental, 
_ lat it is not sufficient that the illuess or death that followed the means was acci- 
denta 

In Rock vy. Travelers’ Insurance Co., 172 Cal. 462, 156 P. 1029, 1030, L. R. A. 
\916E, 1196, the court held: “A differentiation is made, therefore, between the 
result to the insured and the means which is the operative cause in producing this 
result. It is not enough that death or injury should be unexpected or unforeseen, 
. there must be some element of unexpectedness in the preceding act or ocurrence 
which leads to the injury or death. Policies like the one before us have been before 
the courts in many cases, and the great weight of authority, we think, sustains the 
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view which we have just expressed. Thus in Clidero v. Scottish Accident Ins. Co., 
29 Scot. L. R. 303, Lord Adam said: “The question, in the sense of this policy, is 
not whether death was the result of accident in the sense that it was a death which 
was not foreseen or anticipated. That is not the question. The question is, in 
the words of this policy, whether the means by which the injury was caused were 
accidental means. The death being accidental in the sense in which I have men- 
tioned, and the means which led to the death as accidental, are, to my mind, two 
quite different things. A person may do certain acts, the result of which acts may 
produce unforeseen consequences, and may produce what is commonly called acci- 
dental death, but the means are exactly what the man intended to use, and did use, 
—7 as Peon to use. The means were not accidental, but the result might be 
accidental.’ ” 

In Salinger v. Fidelity & Casualty Co., 178 Ky. 369, 198 S. W. 1163, 1164 L. R. 
A. 1918C, 101, it was said: “So the question for decision is reduced to this proposi- 
tion, Does an intentional exertion constitute ‘accidental means’ of injury within the 
provisions of the policy? It may be treated as established by the great weight of 
authority that an injury is not produced by accidental means within the terms of 
an accident insurance policy, where it is the direct, though unexpected, result of 
an ordinary act in which the insured intentionally engages.” 


In Smith v. Travelers’ Ins. Co., 219 Mass. 147, 106 N. E. 607, L. R. A. 1915B, 
872, it is said: “But there was nothing accidental in the inhalation of this douche. 
The deceased did exactly what he intended to do. This particular act of inhalation, 
though harder or more violent than usual, was not, so far as appears, harder or 
more violent than he intended it to be. There was no shock or surprise during the 
inhalation which made him draw a deeper breath than he intended to draw, nothing 
strange or unusual about the circumstances. The external act was exactly what he 
designated [designed] it to be, though it produced more internal consequences which 
he had not foreseen. Accordingly there was no bodily injury effected through a 
means which was both external and accidental. But it is only for a death resulting 
from injury effected through such means that the defendant is made responsible 
by the policy. It is not sufficient that the death or the illness that caused the 
death may have been an accidental result of the external cause, but that the cause 
itself ee have been, not only external and violent, but also accidental.” (Italics 
supplied. ) 

In Kimball v. Massachusetts Accident Co., 44 R. I. 264, 117 A. 228, 24 A. L. R. 
726, it was held: “However unexpected the result might be, no recovery could be 
allowed under such a provision unless there was something unexpected in the cause 
or means which produced the result.” 


Many cases could be cited to the effect that there is a clear distinction between 
accidental results and results produced by accidental means. This distinction was 
recognized by the Supreme Court of the United States in the case of United States 
Mutual Accident Ass’n v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60. 


In the case at bar, the policy contract excludes liability on account of “injury, 
disability or death or any other result caused wholly or partly, directly, or indirectly, 
by ptomaines or disease germs or any kind of infection, whether introduced or 
contracted accidentally or otherwise.” However, to this exclusion clause, denying 
liability for injury resulting from disease germs or infection, there is one exception, 
and one exception only, and that is, there may be a recovery for injury resulting 
from septic infection through a visible wound caused directly and independently 
of all other causes by violent and accidental means. Thus it appears that, before a 
recovery can be had, the wound must not only be a visible one, but it (the wound) 
must have been caused by violent and accidental means. While the plaintiff's 
injury and consequent disability may be in a sense accidental, yet that is not 
sufficient; the wound through which the septic infection entered plaintiff's body 
must have been caused by accident. The evidence shows that this wound was 
intentionally made by plaintiff by the use of the needle and tweezers; and, while 
the results were unexpected, unforesen, and unusual, the language of the policy 
precludes a recovery. 

We are in accord with the lower court in holding that plaintiff, under the terms 
of the policy contract and the evidence in the case, showed no right to recover. 

Accordingly the judgment of the circuit court is due to be, and is, affirmed. 

Affirmed. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 
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DIETLIN v. GENERAL AMERICAN LIFE INS. CO. (two cases). S. F. 15435. 
Supreme Court of California. Sept. 21, 1935. 
49 Pacific Reporter (2d) 590. 
4, INSURANCE. ; ; ara 

Where accident policy provided that total disability existed where plastering 
contractor was disabled from performing “any and every kind of duty” pertaining 
to his occupation, and that partial disability existed where he was disabled from 
performing “one or more important daily duties” pertaining to his occupation, con- 
tractor held only “partially disabled” where he was able to perform some duties per- 
taining to occupation. 

(For other cases, see Insurance, Dec. Dig. § 526.) 

7. INSURANCE. ; 

In plastering contractor’s action on accident policy, testimony that if contractor 
was unable to perform any duty he was unable to perform all, and that therefore if 
partial disability was shown total disability would follow, held properly excluded, 
where policy provided that total disability existed when contractor was disabled from 
performing “any and every kind of duty” pertaining to his occupation and that 
partial disability existed if he was unable to perform some duties, and offered testi- 
mony did not tend to show that his duties were to be considered as a unit. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

10. INSURANCE. | : a on se - . 

Insurer waived defense of want of proof of disability under life policies where 
presumably, with full knowledge that no proof of disability was given, insurer went 
to trial, participated in appeal, and raised issue of want of proof only on second 
trial almost three years after original complaint was filed. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

11. INSURANCE. A; aad of Bit, ; 

Denial of all liability for disability benefits under life policies is waiver of con- 
dition requiring proof of disability if it be condition precedent to recovery. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

12. INSURANCE. . ait 

Notice and proof of insured’s disability furnished to accident division of insurer 
under accident policy held sufficient notice and proof of insured’s disability under 
life policies issued by same insurer, since insurer’s division of its business among 
several departments should not be permitted to work hardship upon insured. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

13. INSURANCE. ai 

_ As respects whether insurer had notice or proof of insured’s disability under 
life policies when notice and proof of disability were furnished under accident policy 
issued by same insurer, insurer was chargeable with knowledge of all policies issued 
by it to insured. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

In Bank. 

\ppeal from Superior Court, City and County of San Francisco; Michael J. 
Roche, Judge. 

_Actions by Eugene Dietlin against the Missouri State Life Insurance Company, 
which was substituted by the General American Life Insurance Company. From 
judgments, plaintiff appeals. 

Affirmed in part and reversed in part, with directions. 

Prior opinion, 41 P.(2d) 979. 

Edmund J. Holl and George Olshausen, both of San Francisco, for appellant. 

Myrick & Deering and Scott, of San Francisco, for respondent. 

Waste, Chief Justice. 


At the time this cause was taken over we were in disagreement with only a 
portion of the opinion filed herein by the District Court of Appeal, First Appellate 
District, Division 1. We therefore adopt as and for the decision of this court the 
following portions of the opinion prepared by Mr. Justice Held, sitting pro tempore 
with the District Court of Appeal: 

Missouri State Life Insurance Company, a corporation, issued to plaintiff and 
appellant three policies of insurance, each providing for disability payments. One 
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of these policies we designate herein as the “accident policy,” and the other two as 
the “life policies.” The provisions as to disability payments in the life policies are 
identical, but differ from those-in the accident policy. The plaintiff was a plastering 
contractor, and on February 18, 1929, while the above-named policies were in force, 
he fell from a scaffolding and sustained injuries consisting of fractures of the bones 
of both heels and a wrenched back. For four months immediately following the 
accident he was confined to a hospital; thereafter he remained at his home in San 
Francisco for a month, and then upon the advice of his physician he went to Healds- 
burg. ‘There he remained until November 22, 1929, at which time he returned to his 
home in San Francisco. The trial court found that total disability of plaintiff 
existed until his return from Healdsburg, and that thereafter he was partially dis- 
abled only. 

The accident policy provided for weekly payments of $50 each during the period 
of total disability, so long as the assured might live, and $25 per week during the 
period of partial disability, but not exceeding fifty-two consecutive weeks. The 
life policies provided for payments of $10 per month for each $1,000 of the face 
amount of the policies, if the assured became totally and permanently disabled 
within the definition of the policies, viz., if the disability be such as to prevent 
the assured then and at all times thereafter from engaging in any gainful occupa- 
tion. . 

No payments were made by defendant under the life policies. After the acci- 
dent, payments on the accident policy to the extent of $1,107.14 as disability indemnity, 
and $750 hospital indemnity, were made by defendant. Defendant conceded further 
payments were due under the accident policy, but a dispute arose as to the extent of 
the period for which plaintiff was totally disabled within the meaning of the acci- 
dent policy, and as to whether the disability was at all total and permanent under the 
life policies. Thereupon actions were instituted by plaintiff on the policies. These 
actions were consolidated and tried together in the court below. Separate judgments 
were entered in favor of plaintiff, and defendant appealed. The judgments were 
reversed. Dietlin v. Missouri State Life Insurance Company, 126 Cal. App. 15, 14 
P.(2d) 331, 15 P.(2d) 188. A second trial was had, the order of consolidation 
remaining in effect. At the opening of the second trial, an amendment to the answer 
on the life policies was permitted by the court, which amendment will hereafter be 
referred to. On the second trial plaintiff had judgment on the accident policy for 
the sum of $2,208.52. The court found that total disability of plaintiff had terminated 
on November 22, 1929, and the sum so awarded plaintiff was the aggregate amount 
(less payments theretofore made) of weekly payments of $50 each from February 
18, 1929, to November 22, 1929, and fifty-two weekly payments of $25 each, the 
maximum period allowed by the policy for partial disability. In addition, the judg- 
ment included $30 for surgical attendance. 

On the life policies, judgment went for defendant. 

Plaintiff has appealed from both judgments, and the appeals are before this 
court on a single transcript. The Missouri State Life Insurance Company, which 
issued the policies, was dissolved after entry of judgment in the trial court and pur- 
suant to stipulation of the parties and order of court General American Life Insur- 
ance Company was substituted. 


The difference in the language of the disability provisions of the two forms of 
policies involved here renders it necessary that the appeals be separately considered. 
In his application for the accident policy the plaintiff stated his occupation 
as follows: “Plastering contractor—Office, estimating and supervising duties only.” 
The trial court found and defendant concedes that plaintiff was totally disabled 
from February 18, 1929, the date of the accident, to November 22, 1929, when plain- 
tiff returned to San Francisco from Healdsburg. The court found, and defendant 
contends, that after November 22, 1929, the disability of plaintiff was partial only. 
Following these findings, the court, as heretofore stated, awarded plaintiff $50 per 
week from February 18, 1929, to November 22, 1929, and $25 per week thereafter 
for fifty-two weeks, less payments theretofore made. Defendant contends that these 
findings are in accordance with the decision on the prior appeal. The plaintiff, how- 
ever, claims that by reason of additional evidence produced by him on the second 
trial, he has established total disability without interruption to the month of July, 
1931. At the opening of the second trial, his contention was that total and per- 
manent disability existed even then. , 
The accident policy provides that total disability exists where the injuries disable 
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the insured from performing “any and every kind of duty pertaining to his occupa- 
tion.” Partial disability exists where such injuries disable him from performing 
“one or more important daily duties pertaining to his occupation.” The trial court 
found that his injuries disabled plaintiff from the date of the accident to and includ- 
ing the 22d day of November, 1929, “from performing any and every kind of duty 
pertaining to his occupation; that said total disability did not continue subsequent 
to said 22nd day of November, 1929.” The court also found that said injuries dis- 
abled plaintiff trom the 22d day of November, 1929, and for a period of fifty-two 
weeks thereafter “from performing one or more important daily duties pertaining 
to his occupation.” 

The nature of the duties of plaintiff in following the occupation of “Plastering 
contractor—Office, estimating and supervising duties only” was testified to by plain- 
tiff. In the performance of his office work, he was required to visit the offices of 
yarious contractors and obtain plans of work to be done. At his office, he made 
estimates of the cost of such work and the amount of his bid therefor. His oftice 
was in his home. If he was awarded a contract on his bid, he would then be required 
to go upon the job twice a day, and go over the job to take measurements for differ- 
ent ornamental work. He testified that this required his personal attention, which 
no foreman could do, but had to be done personally. He further testified that in 
supervising the work it was necessary that he ascend ladders and climb on scaffolds. 
On cross-examination he testified that on some jobs he had a foreman, and that 
others he supervised in person. He admitted also that in another action arising out 
of this accident his deposition was taken, and that he then testified as follows: 

“Q. Well, ordinarily in your contracts do you actually do the work? A. No. 

“Q. You just superintend the work? A. I have a foreman on the job to run 
my work, and I just come to the job to see what is needed, and take the time of the 
men, and have a talk with my foreman and leave. * * *” 


On the trial he admitted that he had made these statements, and that the same 
were true. The trial court was therefore justified in accepting such statements as 
correctly setting forth the duties devolving upon him as a plastering contractor. 

The plaintiff on the second trial testified unequivocally that until July, 1931, he 
could do no office work. Also that “because my feet hurt me too much” he was 
nervous and unable to concentrate, and as a result could do neither estimating nor 
supervising work. On the first trial Dr. Dresel, who attended plaintiff following 
the accident, was asked: “Q. So far as estimating, as far as placing valuations upon 
work, as far as entering into contracts as a contracting plasterer, so far as super- 
vising, except the pain, he cannot climb, possibly, but the man has been perfectly 
competent to perform all other duties in connection with his occupation. That has 
reference to a mental belief. * * * A. TI believe so.” Again: “Q. What would 
you say as to his condition at the present time with reference to his ability to per- 
form the duties of supervising plastering work? A. He will be able to do every- 
thing except climb scaffolds and ladders.” 

On the first trial Dr. Dresel estimated the distance that plaintiff could walk at 
not to exceed 20 blocks. His notes produced on the second trial showed that on 
March 10, 1930, the plaintiff walked half a mile with the use of a cane. This wit- 
ness also testified on the first trial that plaintiff could operate an automobile. 


Dr. Dresel on the second trial testified to a much greater disability of plaintiff 
and stated that he had on the previous trial understated the seriousness of the con- 
dition of plaintiff. The record here shows also that plaintiff now makes no claim 
for total disability after July, 1931, and yet on February 18, 1933, he made a claim 
for total disability on a policy with California Western States Life Insurance Com- 
pany and Dr. Dresel accompanied this claim with his written statement that the 
plaintiff was then totally disabled. The trial court was called upon to determine the 
credibility of the witnesses, and may have chosen to accept the testimony given by 
Dr. Dresel on December 3, 1930, at the first trial. 


On the first trial, the only witnesses to support the case of plaintiff were the 
plaintiff himself and Dr. Dresel, and the District Court of Appeal held that the evi- 
dence did not warrant a finding of total disability after November 22, 1929. Plain- 

claims, however, that the additional evidence produced on the second trial 
demands a finding of total disability until July, 1931. The witnesses who testified 
on behalf of plaintiff on the second trial, other than plaintiff and Dr. Dresel, were 
B. F. Barnard, Olga Dietlin, the wife of plaintiff, Carol Dietlin, their son, and Dr. 
George J. McChesney. Barnard was the man at whose premises in Healdsburg 
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plaintiff spent several months prior to November, 1929. He did not see plaintiff 
after the latter left Healdsburg; nor does the testimony of this witness indicate that 
plaintiff was totally disabled when he left Healdsburg. The witness Dr. McChesney 
first met plaintiff in December, 1930, and testified that plaintiff was then totally dis- 
abled. However, when the attention of the witness was called to the nature of 
plaintiff's duties, he admitted that if they consisted of office work only, to be per- 
formed in plaintiff’s home, the plaintiff could do such work. The substance of Dr. 
McChesney’s testimony is that it would cause plaintiff some pain and inconvenience 
to stand on his left foot, but that such pain would not disable him from performinng 
at least some of the duties of his occupation. There is nothing in the testimony of 
Dr. McChesney that refutes the theory of defendant that plaintiff was only partially 
ee on November 22, 1929, more than one year before Dr. McChesney even met 
plaintiff. 

We have carefully reviewed the testimony of Mrs. Dietlin and Carol Dietlin, 
Nothing therein adds weight to plaintiff’s contention that he was totally disabled 
after his return from Healdsburg. Their testimony was in the main a recital of 
subjective symptoms manifested by plaintiff. 

[1] On the previous appeal the reviewing court pointed out wherein the evidence 
was lacking to establish total disability after November 22, 1929. During total dis- 
ability, plaintiff was entitled to receive $50 per week. Total disability once ter- 
minated could not be reinstated, even though that condition should again result, for 
under the terms of the policy the totality must be continuous. Any interruption 
would terminate all payments except to the extent of $25 per week for fifty-two 
weeks. The trial court here was vested with the power of judging of the credibility 
of the witnesses, and in the exercise of that function may have had in mind the 
temptation on the part of plaintiff to magnify the seriousness of his condition. The 
testimony of his wife and son and that of Dr. Dresel, that plaintiff was under greater 
disability than previously appeared, was predicated largely upon acts and conduct of 
plaintiff, the genuineness of which the witnesses could not test. 

At the beginning of the second trial plaintiff contended that at that time (March 
27, 1933) the total and permanent disability of plaintiff existed. However, during 
the trial it appears that the contention of plaintiff was modified, for on April 26, 
1933, the record shows: “Our claim goes only until July of 1931, and we are making 
no claim here beyond July, 1931, of any claim of total and permanent disability.” 
This concession is inexplicable. If plaintiff was totally disabled after July, 1931, 
no reason is apparent why he should waive payment of any sums to which he might 
he entitled. The trial court might have well attributed this concession to the fact 
that following the claim of plaintiff’s total disability at that time, the attorney for 
defendant indicated by his examination of one of the witnesses that evidence was in 
existence which would show that plaintiff was actually engaged for several days 
shortly preceding the trial in the manual labor of plastering, and did such work 
upon a scaffold, and therefore could not then be totally disabled. If the trial court 
adopted this view, the concession by plaintiff operated to discredit his case. The 
plaintiff admitted on the trial that he had done certain manual labor on March 5, 6, 
and 7, 1933. He admitted also that on March 16, 1933, when a representative ot 
the defendant called upon him, he denied that he was able to do such work. On 
March 18, 1933, when this same representative found him at work, he admitted that 
that which he had previously stated as to his condition was not true. 

The present case is one where the conclusion of the trial court is based on con- 
flicting evidence. Not only did the trial judge observe the conduct and demeanor 
of the witnesses, but he had opportunity to ohserve the physical condition of plain- 
‘tiff and his ability to move about. 

[2, 3] The finding that total disability of plaintiff did not continue subsequent 
to the 22d day of November, 1929, is based, as we have seen, upon conflicting evi- 
dence, and the action of the trial court will not be disturbed. The rule as to conflict 
applies not only to a conflict between the witnesses for the respective parties, but 
between the witnesses for the same party. 2 Cal. Jur. 930; Frazee v. Fox Film 
Corp., 45 Cal. App. 661, 188 P. 286. 

[4] Appellant contends also that even though he was disabled only from per- 
forming a material part of his duties as a plastering contractor, he was nevertheless 
totally disabled within the meaning of the law. It is established by the evidence 
that on November 22, 1929, the appellant was not able to climb ladders and scaffolds, 
and also that as a part of his duties as plastering contractor he was required to do 
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so. The policy provides that total disability exists where the injuries disable the 
insured from performing “any and every kind of duty pertaining to his occupation.” 
On the other hand, partial disability exists where he is disabled from performing 
“one or more important daily duties pertaining to his occupation.” Appellant com- 
plains that the trial court applied a literal construction to the words “total disability.” 
We fail to see how the terms could have been construed otherwise. He is not totally 
disabled unless he is prevented from performing “any and every kind of duty per- 
taining to his occupation.” If he is disabled only to the extent of being unable to 
“nerform one or more important daily duties,” he is within the definition of the term 
“nartial disability.” 

There is no contention that it is necessary that appellant be helpless and unable 
to perform any of his daily duties, to constitute total disability. However, where he 
is disabled only from performing one or more of those duties, and is able to per- 
form others, he is only partially disabled. It was so held on the former appeal [41 
P.(2d) 979], where it was said: “Although the evidence was sufficient to show that 
after November 22, 1929, he was disabled from performing ‘one or more important 
daily duties pertaining to his occupation,’ such disability was clearly a partial dis- 
ability and not a total disability as defined in the policy as he was not disabled from 
performing ‘any and every duty pertaining to his occupation.’” We adhere to the 
construction placed upon the language of the policy on the former appeal. 

[7] Appellant contends also that the trial court in excluding testimony which 
plaintiff sought to elicit and tending to show that the nature of plaintiff’s duties 
was such that if he was unable to perform any thereof, he was unable to perform 
all, and that therefore if partial disability was shown, total disability would follow. 
We are satisfied that the trial court followed only the decision on the previous appeal 
in holding that after ability of plaintiff to perform certain substantial portions of 
his daily duties had been admitted by plaintiff, proof that he could not perform cer- 
tain other important portions of those duties was not relevant. Furthermore, the 
offer of proof made by plaintiff did not tend to show that his duties were to be con- 
sidered as a unit or as a whole. The offer was merely to prove that as a part of 
the supervising duties of a plastering contractor, it was necessary for him to inspect 
the premises and to climb ladders and scaffolds in doing so. The offer did not go 
to the extent that if plaintiff could not climb ladders and scaffolds, he could perform 
none of the duties of a plastering contractor. 

[8] Appellant urges also that “the court erred in holding pain to be no element 
of disability.’ The alleged error is predicated upon the following record. Plain- 
tiff's counsel asked a witness concerning the plaintiff the following: “Now, during 
that time did he at any time utter any exclamation of existing pain and suffering?” 
The witness answered: “He did; all the time.” Counsel for defendant made an 
objection after the question was answered, and the court stated: “I don’t think your 
pain and suffering enter into this, do they?” Counsel for plaintiff stated that this 
‘is merely preliminary” and the court said: “Let’s proceed.” No authority is cited 
by appellant in support of his contention that this was error, and we perceive none 
in the incident. 

__ The disability clauses contained in the life insurance policies are essentially 
different from the above-quoted clauses found in the accident policy. These provi- 
sions contained in both of the life insurance policies were as follows: 

“Total and Permanent Disability Benefit. The Company will pay to the insured 
a life income of Ten Dollars each month for each $1000 of the face amount hereof 
it the said insured shall become totally and permanently disabled, as hereinafter 
defined, before attaining age sixty. The first payment of such income shall be made 
immediately upon receipt by the Company of due proof of total and permanent dis- 
ability, and subsequent payments shall be made monthly thereafter as long as the 
insured lives and suffers such disability, and shall be in addition to all other benefits 
provided by this policy. * * * 

_ Total and permanent disability may be due either to bodily injuries or to disease, 
which must occur and originate while this policy is in full force after the first 
Premium has been paid, and must be such as to prevent the insured then and at all 
times thereafter from engaging in any gainful occupation. Total Disability, as 
defined above, which exists and has existed continuously for not less than three 
months shall be presumed to be permanent. At any time after approval by the 
Company of the aforesaid proof and from time to time, but not oftener than once 
a year after disability has continued for two full years from the date of approval, 
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it may demand of the insured proof of the continuance of such disability and the 
right to examine the person of the insured. Upon failure to furnish such proof or 
if it appears that the insured has recovered so as to be able to engage in any 
gainful occupation, the Company’s obligations to pay further Disibality Benefits 
shall cease and the insured shall be required to pay the premiums becoming due 
on this policy thereafter in accordance with the original terms thereof.” 

On the previous appeal, it was held that the disability clauses in the life policies 
created a conclusive presumption of permanent disability where total disability con- 
tinuously existed for not less than three months, and entitled the assured to the dis- 
ability benefits during the entire period that the total disability might continuously 
exist. The plaintiff was therefore held entitled to disability benefits under the life 
policies from the date of the accident to November 22, 1929. At the opening of the 
second trial defendant sought and was granted permission by the court, and filed, an 
amended answer whereby allegation VI of the complaint was denied for lack of 
information or belief. There are two allegations so numbered in the complaint, but 
it is apparent that the allegation referred to is that which reads as follows: “That 
said plaintiff Eugene Dietlin has fulfilled and performed all of the conditions, 
terms and agreements of said policy of insurance on his part to be performed, 
and that said plaintiff within sixty days before the commencement of this action, 
gave due notice and proof of injuries received by said plaintiff as aforesaid, and 
due notice and proof of total and permanent disability resulting therefrom.” The 
court found; “That said plaintiff, Eugene Detlin, has not fulfilled and performed 
all of the terms and conditions and agreements in said policy on his part to be 
performed, and that said Eugene Dietlin did not within sixty days before the 
commencement of this action or at any other time or at all give due or any 
notice of proof of injury received by plaintiff and of total and permanent dis- 
ability resulting therefrom.” 

It thus appears that on the second trial the question whether proof of disability 
was furnished, and if so, whether it was timely, was raised for the first time. 

’ The complaint on the life policies was filed on March 29, 1930. This pleading 
alleged the furnishing of proof. The oringinal an swer was filed on June 16, 1930, and 
did not deny that proof was furnished. The case was tried on these pleadings and 
judgment rendered; an appeal was taken and the appeal decided on September 15, 
1932. The amended answer was filed on March 27, 1933. In that pleading, the giv- 
ing of proof of disability was first denied, and then only for lack of information or 
belief. 

The appellant urges now that the defense of want of proof must be deemed 
waived, because not sooner raised; and also that the denial is insufficient because 
made for lack of information or belief of a fact presumptively within the knowledge 
of defendant. 


[9] It would seem that the defendant should have known and presumably did 
know when the original answer was filed that no proof of disability had been fur- 
nished. That was a fact presumptively within its knowledge. Therefore a denial 
on information and belief is insufficient. Goldwater v. Oltman, 210 Cal. 408, 292 P. 
624, 71 A. L. R. 871. In Janson v. Bryant, 52 Cal. App. 505, 199 P. 542, 543, the 
following quotation from an earlier case is quoted with approval (Mulcahy v. 
Buckley, 100 Cal. 484, 35 P. 144): “‘It has been decided that an allegation of a 
verified complaint could not be controverted on information and belief when the 
alleged fact was presumably within the knowledge of the defendant, nor when the 
defendant had the means of ascertaining whether or not it was true.’” | 


[10] We therefore hold that there was no sufficient denial of proof of disability. 
Furthermore, almost three years intervened between the filing of the complaint and 
the filing of the amended answer which first raised the issue. Presumably, with 
full knowledge that no proof of disability was given, the defendant went to trial, 
participated in an appeal, and only when the case was on for trial the second time 
did defendant deny the furnishing of proof, which it contends was a necessary part 
of plaintiff’s case in the first instance. The case comes squarely within the decision 
of this court in Goss v. Security Insurance Co. of California, 2 Cal. App. (2d) 459, 
38 P. (2d) 188, decided after the oral argument herein. 

[11] Furthermore, even if the issue had been properly and timely raised, it 
would seem that where as here the defendant denied ail liability, there is a waiver of 
the condition requiring proof of disability, if it be a condition precedent to recovery. 
Hill v. Mutual Benefit Health, etc., Ass’n, 136 Cal. App. 508, 29 P.(2d) 285; Wilkin- 
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son v. Standard Acc. Ins. Co., 180 Cal. 252, 180 P. 607; Restatement of the Law 
[Contracts], § 306. a : he 

[12] We cannot accept the balance of the District Court. of Appeal opinion 
wherein it is held that, though there had been a waiver by defendant of proof of 
disability, nevertheless it was indispensable that plaintiff furnish such proof during 
the continued existence of the total disability in order to fix the time when payments 
under the policies first became due. The circumstances of this case are such that 
plaintiff's failure to furnish formal proof of disability under the life policies is not 
fatal to his right to recover on these policies. In our opinion, the record indicates 
that defendant had ample and timely notice and proof of plaintiff’s disability. We 
fully appreciate that such notice and proof were furnished to the accident division 
of defendant company or to a representative of that division. However, the import- 
ant fact is that defendant received timely written and oral notice of plaintiff’s dis- 
ability which must be held sufficient to charge defendant on all policies running in 
favor of the insured. The disability benefit clauses of the life policies provide for 
payments thereunder “upon receipt by the company of due proof of total and per- 
manent disability. * * *” No particular form of proof is prescribed. That the 
defendant received “due proof” of plaintiff's disability and made payments to him 
under the total and permanent disability clauses of the accident policy is, as indicated 
above, fully established by the record herein. The defendant’s division of its busi- 
hess among several departments should not be permitted to work a hardsip upon 
the insured. 

[13] It appears from the testimony of defendant’s claims adjuster that he was 
in touch with the plaintiff “within a week or possibly two following the acci- 
dent.” As already intimated, we are not impressed by the fact that this person 
testified that he visited plaintiff solely in connection with the accident policy and 
did not remember that he had at any time discussed with plaintiff the latter’s 
claims under the life policies. The witness would not deny that the life policies 
had been discussed. He merely was without memory on the subject. Plaintiff, 
on the other hand, testified positively that in June, 1929, during the continuance 
of the total disability, he had discussed with defendant’s representative not only 
his claim under the accident policy but also his claims under the life policies, 
and that defendant’s representative stated “we will pay you those life policies.” 
Moreover, the record discloses that under dates of March 25, 1929, May 1, 1929, 
June 5, 1929, June 27, 1929, and July 23, 1929, upon which last date he left his 
home to recuperate in the country, plaintiff had filed with the defendant company 
written reports or affidavits showing total disability to be present at each and all 
of these times. All of these reports were received by the defendant long prior 
to the termination of plaintiff’s total disability. Their effect, as notice to the 
defendant of plaintiff’s disability, is not lessened, as we have indicated, by the 
fact that they were furnished in connection with the accident policy. Defendant 
is chargeable with knowledge of all policies issued by it to the insured. In addi- 
tion, we find in the record a copy of a letter dated three days prior to the expira- 
tion of plaintiff’s total disability, wherein he made demand for payment of the 
disability benefits provided for in the life policies. 

[14] We are also of the view that, the defendant having waived the defense 
of want of proof, as declared above, the situation now confronting us is identical 
with that which existed upon the-prior appeal, and the following language of the 
opinion then filed must be held to be the law of the case: “Under this construc- 
tion, respondent was entitled to the disability benefits under the life policies from 
the date of the accident up to November 22, 1929, as respondent’s total disability, 
existing continuously during said period of approximately nine months, must be 
treated as ‘permanent’ within the meaning of the policies.” Dietlin vy. Missouri 
State Life Ins. Co., 126 Cal. App. 15, 26, 14 P.(2d) 331, 15 P.(2d) 188. 

The judgment in the action involving the accident policy, numbered in the 
court below 212,855, is affirmed. The judgment in the action involving the life 
policies, numbered in the court below 217,765, is reversed, with directions to the 
court below to proceed as herein indicated. 

We concur: Thompson, J.; Shenk, J.; Langdon, J.; Seawell, J. 





558 The Insurance Law Journal, Vol. 86 | Mar., 1936 


FEDERAL LIFE INS. CO. OF CHICAGO, ILL. v. BOWER. No. 14994. 
Appellate Court of Indiana, in Banc. Nov. 8, 1935. 
198 Northeastern Reporter 104. 
1. INSURANCE. 


In action on accident policy for death of insured from blood poisoning allegedly 
resulting when horses attached to wagon upon which insured was standing suddenly 
moved forward throwing insured to ground with such force as to cut hand and to 
thrust into flesh of hand infectious germs, evidence held to sustain finding that 
accident happened in manner alleged. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. 

Insurance policy, in event of ambiguity, is construed most strongly against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

Beneficiary under accident policy whose insured died from an infection resulting 
when he cut skin of hand when he was accidentally thrown from farm wagon upon 
which he was standing when horses suddenly started forward held entitled to death 
benefits under policy, notwithstanding policy provided for recovery in case of loss 
of life “sustained by the wrecking or disablement” of vehicle “or by being acci- 
dentally thrown therefrom.” 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Appeal from Superior Court, Marion County; W. A. Pickens, Judge. 

Action by Audra Bower against the Federal Life Insurance Company of 
Chicago, Ill. Judgment for plaintiff, and defendant appeals. 

\ firmed. 

Oscar C. Hagemier and John J. Kelly, both of Indianapolis, and Jerome F. 
Kutak, of Chicago, Ill., for appellant. 

Claycombe & Stump, of Indianapolis, and E. C. Gullion, of Lebanon, for 
appellee. 

Kime, Judge. 

This was an action commenced in the Marion superior court by Audra Bower 
against the Federal Life Insurance Company of Chicago, Ill, to recover $2,000 on 
an accident insurance policy issued by said Federal Life Insurance Company on the 
life of Claude O. Bower, in which policy Audra Bower was named beneficiary. 

Said policy of insurance was a “Farmers’ Special Automobile, Travel and 
Pedestrian Accident Insurance Policy,” and was issued in conjunction with a sub- 
scription to a newspaper known as “The Farmers’ Guide.” The policy agreed to 
pay appellee $2,000 in case of the accidental death of her husband resulting “directly 
and independently of all other causes from bodily injuries sustained through exter- 
nal, violent and accidental means,” subject to the provisions, conditions, and 
limitations contained in the policy. 

This policy then specified limited recovery to certain types of vehicle acci- 
dents, among which was the following coverage: “Part III. Azutomobile and 
Specified Farm Machinery Accident. (a) For loss of life, both hands or both feet, 
sight of both eyes or one hand or sight of one eye and one foot, sustained by the 
wrecking or disablement of any horse-drawn or motor driven car or motorcycle 
in which the insured is riding or driving or by being accidentally thrown therefrom, 
including accidents causing death or disability sustained under the conditions 
specified in this part while using or operating farm wagons, mowers, binders, plows 
and other farm machinery which is motor driven or horse drawn, the company 
will pay the sum of $2,000.00.” : 

The complaint charged that on February 11, 1931, the insured, Claude 0. 
Bower, was standing on a farm wagon when the horses attached to said wagon 
suddenly moved forward, and said sudden moving and lurching of the wagon 
threw the said Claude O. Bower from the wagon to the ground with such force as 
to cause two cuts and abrasions in the skin of his right hand in such a manner as 
to thrust violently into the skin and flesh of his right hand certain infectious germs 
which were carried through his hand and body, and which resulted in his death 
on February 18, 1931. 


To appellee’s complaint asking for damages of $2,000 under this policy, appel- 


ms 
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lant filed a demurrer which questioned whether the complaint stated facts sufficient 
to constitute a cause of action, and set out the following memorandum: 

“The policy sued upon provides as follows: (Sec. A) 

“For loss of life, * * * sustained by the wrecking or disablement of any 
horse drawn or motor driven car or motorcycle in which the insured is riding or 
driving or by being accidentally thrown therefrom, * * *’” 

“The policy further provided that farm wagons shall be included under the 
conditions specified in this part. 

“It will be noted that this provision covers injuries sustained, ‘by the wrecking 
or disablement’ of such vehicle or ‘by being accidentally thrown therefrom,’ 

“Defendant contends that to come within this clause the insured must have been 
accidentally thrown from a wrecked or disabled vehicle. The complaint fails to 
show the wagon was wrecked or disabled, but merely alleges a sudden moving 
and lurching of the wagon.” 

This demurrer was overruled by the court. 

\ppellant then filed an answer in two paragraphs, the first of which was a 
general denial and the second was, evidently, an attempt to plead lack of notice, 
but since it is not followed up in the propositions, points, and authorities here we 
need not notice it further. 

The cause was submitted for trial by court without the intervention of a jury. 
The court made a finding for the appellee upon the issues thus tendered; such 
finding being that appellee should have and recover from the appellant the sum of 
$2,000, and costs of the action. 

\ppellant relies upon the following errors, which are duly assigned. on the 
records for the reversal of the judgment of the trial court: (1) The trial court 
erred in overruling appellant’s demurrer to appellee’s complaint herein; and (2) 
the trial court erred in overruling appellant’s motion for a new trial. 

The motion for a new trial contained the following grounds: (1) That the 
decision of the court is not sustained by sufficient evidence; (2) that the decision 
of the court is contrary to law; (3) that the court erred in overruling defendant’s 
objection to a question propounded to the appellee, as follows, “What did your 
husband say fo you in regard to the accident?” which question was objected to 
for the reason that the question called for hearsay evidence and that there was no 
showing that it was made in the presence of the appellant or any of its agents; (4) 
that the court erred in permitting the appellee, over appellant’s objection, to answer 
the foregoing question, “He said he went where the boys had scooped feed out 
of the wagon and seeing they hadn’t got the feed dusted out clean from the edge 
of the wagon, he got in the wagon and walked to the back end of the wagon and 
while he started to stoop over to dust the feed up, the horses started up and pitched 
him out of the back end of the wagon”; (5) that the court erred in refusing to 
strike out the answer to the above question on the ground that it was not a part 
of the res geste and hearsay; (6) that the court erred at the close of the testimony 
in overruling appellant’s oral motion to strike out appellee’s testimony as to what 
her husband had told him as to how he injured his hand; and (7) that the court 
erred in permitting the attending physician to testify as to what appellee’s decedent 
told him concerning the manner in which he received the injury. 

The uncontradicted evidence discloses that on the morning of February 11, 1931, 
the decedent was at his home on a farm in Boone county, where preparations were 
being made for a public sale to be held in the near future; that the decedent was 
assisted in these preparations by his son and a hired hand; that they had had 
some feed ground which was hauled to the barn lot in the wagon of a neighbor, 
which wagon they had borrowed for this purpose, and which borrowed wagon was 
drawn alongside of a wagon owned by Bower, which was standing in the barn 
lot with the team being hitched to the borrowed wagon; that the ends of the 
wagons were even and the feed was being transferred from the neighbor wagon 
to the Bower wagon; that Bower’s son and the hired hand scooped up the feed 
as well as they could with scoop shovels and then went into the barn to take care 
of some cattle; that the hired hand saw Bower come from the house and approach 
the wagon from which the feed had been scooped; that at that time the ends of 
the wagons were even; neither the son nor the hired hand saw Bower climb into 
the wagon, but some 20 minutes later the hired hand, upon inspecting the wagon, 
tound that it had been cleaned out more thoroughly than when they left it; and 
that the hired hand, Bower’s son, or Mrs. Bower had not cleaned the wagon, and 
there was no one else on the premises except Bower at the time. 
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Mrs. Bower testified that she saw the wagons while the feed was being trans- 
ferred, and that the ends were together; that is, the wagons were side by side, 
and that the team was hitched to the neighbor’s wagon and that she saw her 
husband leave the house, where he had been helping her that morning with the 
work, and that he came back in the house in approximately five minutes and held 
up his hand and she saw a small place where the skin was broken, but did not 
see another place at the base of his thumb until a moment later when she stepped 
over to where he was and that she put some mercurochrome on both places and 
that she looked out of the window when her husband came in and saw that the 
wagon to which the team was hitched had been pulled up about one-half the dis- 
tance of the other wagon, and she asked him how he met with the injury and 
upon starting to reply there was an objection interposed by the appellant. 

The next day after he had received the injury he obtained the services of a 
physician, who found that there was developing a serious condition of blood 
poison. The physician was unable to check the progress of the poison, and six 
days after the injury Bower died. 

The date of the death was February 18, 1931. On February 25, 1931, the 
plaintiff wrote to the insurance company, through its agent, the Webb Publishing 
Company, a letter in which she reported the death and explained how the death 
occurred. . 

Later, on March 31, 1931, she wrote again to the company reporting the acci- 
dent and explaining how the death occurred. 

[1, 2] From this uncontradicted evidence there were sufficient facts before the 
court from which an inference could be drawn as to how the accident happened, 
and in View of the result reached it is entirely possible that it was upon this evi- 
dence alone that the court reached the result it did. This evidence is sufficient 
for an affirmance of this judgment without reference to the other controversial 
matters, especially in view of the fact that the correct result was reached by the 
trial court. 

The court reserved the ruling upon the objection and admitted her testimony 
in evidence with the understanding that he reserved the right to strike it out if 
he later found it to be incompetent. Thereupon she said that her husband had 
told her that he went out to where the boys had scooped the feed out of the 
wagon and seeing that they had not gotten the feed dusted out clean from the 
edge of the wagon he got into the wagon and walked to the back and while he 
started to stoop over to dust the feed up the horses started up and pitched him 
out of the back of the wagon. The appellant then moved to strike out this answer 
on the ground that it was not a part of the res geste and was hearsay. The court 
reserved his ruling on this until the close of the evidence. 

At the close of the evidence the court made this ruling, and, in so far as the 
record shows, this ruling only: “At the close of the evidence the court overruled 
the motion of the defendants to strike out, which motion is contained on page 
28 of this Bill of Exceptions and is as follows: (which is as above noted) to 
which ruling of the court the defendant excepts.” 

If we should concede that this was not admissible under the doctrine of res 
geste, still there was sufficient evidence before the court to sustain its finding; 
consequently, the ruling would not call for a reversal. 

In both of the letters referred to above the manner in which the accident 
occurred was described as described in the answer to the question above. 

The evidence as to these reports of the death, which contained the statement 
of the manner in which the accident occurred resulting in the death, were received 
in evidence without any objection and without limitation or restriction as to the 
purpose of the evidence. There was no evidence in the case that the death did 
not occur in the manner stated in these reports; so there can be no doubt about 
the evidence sustaining the above statement of the facts in the case as to the 
death being accidental and how the accident occurred. 

[3] There is no need for an extended discussion of the next five of appellee's 
grounds for a new trial, as there was ample evidence introduced, without objec- 
tion, namely, the two. letters from the appellee to the agents of the appellant con- 
cerning the manner of the accident, and since this evidence was introduced with- 
out any restrictions it was, therefore, general evidence. Morris v. Central West 
Casualty Co. (1932) 351 Ill. 40, 183 N. E. 595; First National Bank of Boston 
et al. v. Union Hospital of Fall River et al. (1932) 281 Mass. 64, 183 N. E. 247, 
at page 249, 89 A. L. R. 1125; 23 C. J. § 1798; East St. Louis Connecting Rail- 
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way Co. v. Altgen, 210 Ill. 213, 71 N. E. 377; Mason v. Truitt, 257 Ill. 18, 100 N. 
FE. 202; Nolan v. Barnes, 268 Ill. 515, 109 N. E. 316. 

[4] As to the seventh ground of the motion for a new trial, we find that there 
was never any ruling made, by the court, on the admission of this evidence other 
than to say that he would admit it for the purpose of showing what treatment he 
(the doctor) gave or diagnosis he made. Since the record or briefs do not dis- 
close that there was a final ruling on this objection, such is not a proper ground 
for a motion for a new trial. 

[5, 6] As to the demurrer, the clause in question, to say the least, was some- 
what ambiguous, and in such case the rule is that where ambiguity exists the policy 
is construed most strongly against the insurer, and when this is done we must 
arrive at the conclusion that plaintiff was entitled to the benefits under the policy 
by reason of her husband being accidentally thrown from the vehicle above men- 
tioned and not by being accidentally thrown from a wrecked or disabled vehicle. 
Therefore, there was no error in overruling the demurrer to the complaint. Federal 
Life Insurance Co. v. Bolinger (Ind. App. 1935) 193 N. E. 681. 

Finding no reversible error, the judgment of the Marion superior court is 
afirmed. 

Dudine, C. J., and Bridwell, J., concur in result. 


RELIANCE LIFE INS. CO. v. CASSITY et al. No. 31820. 
Supreme Court of Mississippi, Division B. Oct. 14, 1935. 
163 Southern Reporter 508. 
1. INSURANCE. 


Cashier of branch office of insurance company who was authorized to transmit 
to home office applications for benefits under policies issued by company in state 
and to advise policyholders of rights under policies and of proof necessary to 
sustain their claims held “agent” of company within statute defining agent, as 
regards company’s liability for disability benefits (Code 1930, § 5196). 

(For other cases, see Insurance, Dec. Dig. § 538.) 

2, INSURANCE. 

Insured under health policy is “totally disabled” if his illness prevents him 
from doing the substantial acts required of him in his business, or if his physical 
condition is such that in order to effect cure or prolongation of life common care 
and prudence require that he cease all work. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE. 

Where insured on requesting insurer’s agent to supply forms for filing of 
claim for total disability was informed that eligibility for such benefits depended 
on insured’s being forever disabled and insured who expressed hope of recovery 
abandoned effort to collect disability benefits, wife could recover such benefits 
after insured’s death where it appeared that insured was totally disabled when 
he applied for application blanks for filing of claim (Code 1930, § 5196). 

(For other cases, see Insurance, Dec. Dig. § 538.) 

\ppeal from Circuit Court, Scott County; D. M. Anderson, Judge. 

Suit by Mrs. Dorothy Cassity and another against the Reliance Life Insur- 
ance Company. From a judgment for plaintiffs, defendant appeals. 


\ffirmed. 

Wells, Wells & Lipscomb, of Jackson, for appellant. 

O. B. Triplett, Jr., of Forest, for appellees. 

EruripcE, Presiding Justice. 

Mrs. Dorothy Cassity brought suit in the circuit court of Scott county against 
the Reliance Life Insurance Company on behalf of herself and a minor child 
upon two policies of insurance, each for $5,000, dated March 15, 1924, issued by 
the appellant to Allen D. Cassity, and containing provisions for benefits in case 
of total disability, reading as follows: 

“If the Insured, after one full year’s premium has been paid on this policy 
and before a default in the payment of any subsequent premium or within sixty 
days after default, shall furnish proof satisfactory to the Company that while 
this policy is in force without default he has become totally and permanently 
eared for life by bodily injury or disease, the Company will grant the following 
enefits : 
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“(1) Waiver of premium. Commencing with the anniversary of the policy 
next succeeding the receipt of such proof, The Company will on each anniversary 
waive payment of the premium for the ensuing insurance year, and, in any settle- 
ment of the policy, the Company will not deduct the premiums so waived. In such 
event, the cash, loan and surrender values shall increase from year to year in 
like manner as if the premiums had been regularly and duly paid by the insured. 

“(2) Installment payments. Beginning immediately on receipt of* such proof, 
the Company will pay to the Insured a monthly income of one per cent of the face 
amount of the policy during the period of total and permanent disability until 
the death of the Insured. When the policy becomes a claim by death, or matures 
as an endowment, the full face value of the policy shall be payable in accordance 
with its terms, less any existing indebtedness, without any deduction for income 
payments. 

“B. If the disability occurs after the anniversary of the policy nearest to the 
rated age of sixty years. 

“(1) Waiver of premium. Commencing with the anniversary of the policy 
next succeeding the receipt of such proof, the Company will on each anniversary 
Waive payment of the premium for the ensuing insurance year, and thereupon the 
face of the policy will be reduced by the amount of each premium so waived, 
and any loan and nonforfeiture values shall be based upon the amount of insurance 
thus reduced. 

“Definition of disability. Disability will be deemed to be total when it is of 
such an extent that the Insured is prevented thereby from engaging in any occu- 
pation or performing any work for compensation or financial gain, and such total 
disability will be presumed to be permanent when it is present and has existed 
continuously for not less than ninety days. Without prejudice to any other cause 
of disability the entire and irrevocable loss of the sight of both eyes, or the sever- 
ance of both hands at or above the wrists, or of both feet at or above the ankles, 
or of one entire hand at or above the wrist, and one entire foot at or above the 
ankle, will be considered as total and permanent disability. 

“Recovery from disability. If the Company accepts proof of disability under 
this policy, it shall have the right, at any time thereafter, but not more frequently 
than once a year, to require proof of the continuance of such disability, and if 
the Insured shall fail to furnish such proof, or if it appears at any time that the 
Insured has become able to engage in any occupation whatsoever for remuneration 
or profit, no further premiums shall be waived, and no further income payments 
shall be made hereunder on account of such disability.” 

On or about September 1, 1932, the policies having remained in force during 
said period, with a loan procured on each, Allen D. Cassity went to the office 
of the Jackson, Miss., agency which had issued the policies, for the purpose of 
propounding a claim of disability thereunder. He had been sick since about june 
20, 1932, and had been unable to work, having had malaria and also a certain 
rectal trouble, and, in fact, having tuberculosis, although he did not know it at 
the time. He discussed with the cashier of the Jackson agency his purpose of 
filing a claim for disability, and had certain conversations in regard thereto. The 
cashier of the Jackson agency wrote the home office of the Reliance Life Insur- 
ance Company at Pittsburgh, Pa., as follows: 

“Mr. Cassity was in our office and advised us that he had been disabled for 
fourteen weeks and that at present, he is still disabled and may continue so for 
several months longer. Therefore he requests that you supply him with blanks 
for filing claim for total and permanent disability.” 

The assistant claim examiner of the home office, on September 7, 1932, replied 
to the above letter as follows: 

“We are in receipt of your letter of September lst in which you report con- 
templated claim for disability benefits under the above numbered policies. How- 
ever, before giving the claim the necessary consideration, we must request that 
you advise us of the nature of the insured’s disability, the date of commencement 
of same, and the name and address of the physician who is treating him. Upon 
receipt of the desired information, the claim will be given every possible considera- 
tion.” 

The cashier of the Jackson agency testified that upon receipt of this letter 
he communicated with Cassity with reference thereto, and requested the desired 
information, and never received a reply to his inquiry, nor was the requested data 
furnished. The cashier wrote to the home office that Mr. Cassity had decided 
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not to file a claim—that he had read his policy and concluded that he was not 
entitled thereto, and the cashier testified to the same effect. 

Cassity continued to,pay the premiums for several months after this applica- 
tion for blanks, and then ceased, and on July 20, 1934, he died. After his death, 
his father knowing that he had some insurance, sought the cashier for informa- 
tion with reference thereto, and as to the condition of the policies, and subse- 
quently the attorney representing the appellees in this suit, together with the former 
agent of the Reliance Life Insurance Company, who solicited and procured an 
application, had an interview with the cashier of the Jackson office in reference 
thereto. 

It appeared from the evidence that the cashier of the local office was the 
proper person for the policyholders to contact if they desired to file claims for 
benefits under policies. We quote from the testimony as follows: 

“Q. State whether or not the cashier at the Jackson, Mississippi, agency of 
the Reliance Life Insurance Company was the person who customarily did contact 
with and treat with persons desiring of filing claims for any of the benefits 
contained in the policy? (Objected to, ruling reserved.) A. It was. 

“Q. State whether or not the cashier customarily would give information and 
such facts as were in his possession to any person interested in a policy of insur- 
ance that had been issued by the Reliance Life Insurance Company, especially by 
the Jackson, Mississippi, agency? A. They did. 

“QO. Would such information also be given customarily by such cashier to 
attorneys representing parties interested in this manner? A. It would. 

“Q. State whether or not this action or those actions on the part of the 
cashiers of the Jackson, Mississippi, agency were facts that were known to the 
home office of the Reliance Life Insurance Company? (Objected to and objection 
overruled.) A. I am sure that the answer is ‘yes.’ The fact that the cashier 
did it and held his job with the Reliance Life Insurance Company is positive proof 
to me that the home office knew and approved it. You see the cashier was the 
contact man with the public. A man would go in there and the cashier is the 
first man he would see. If he wrote in there, about anything pertaining to his 
policy, the cashier answered it, and if he came in to see about his policy, he came 
in looking for the cashier, because his name was signed to the letter. Of course, 
I didn’t see the correspondence between the cashier and the Reliance Life Insur- 
ance Company, nor did I see a contract if there was one. I don’t know what the 
cashier was paid, but the fact that he did those things, and did them efficiently 
and happily, and held his job, the Reliance Life Insurance Company must have 
known and approved. 

“Q. State whether or not it was done year in and year out? A. Continuously 
throughout my seven years by the lamented Sam Thompson, and by Mr. Morgan 
who succeeded him. 

“QO. In December, 1934, when you had a conversation or when we had a con- 
versation with Mr. Morgan in Jackson, I will ask you to state whether or not 
Mr. Allen D. Cassity—whether or not Mr. Morgan stated that Mr. Allen D. Cas- 
sity did or did not come to his office for the purpose of filing a claim for total 
and permanent disability? A. He said he did come for that purpose. 

“O. When did he say that he came? A. It was in the summer of 1932, I 
believe, sometime in the summer. 

_ “Q. What did he say that Mr. Cassity came to do? A. Came to file a claim 
for total and permanent disability. 

“QO. State whether or not Mr. Morgan stated to you and to me as to whether 
or not he advised Mr. Cassity at the time with regard to the requirements of the 
Reliance Life Insurance Company in regard to the amount of proof necessary to 
establish claim for total and permanent disability. (Objections, ruling reserved.) 
\. He did, and he went ahead to state that a great many people who came in 
to make claims did not have grounds for claims, and in order to qualify the matter 
and clarify the matter in the claimant’s mind, that he always explained to them 
the benefits under the policy, and what they would have to prove in order to 
qualify for the benefits. He stated that he explained to him that under the pro- 
visions of the policy he would have to be totally disabled for ninety days, and 
at the end of the ninety days be in such condition that he would presumably be 
disabled for life. When he made this statement, I told him that I had to differ 
with him, that the terms of that particular policy—(Objections. ) 

“Q. Just let it be eliminated. Mr. Gainey, state also what Mr. Morgan at that 
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time said, if anything, that he told Cassity would be required by the company in 
order for him to establish proof of total disability. A. He stated that he told 
him that he would have to be totally disabled, contemplated that he would not 
do any work of any kind, and that during those three months period required to 
establish his total disability, that he hadn’t done any work of any kind, and that 
his condition would have to be such as presumably he would never be well again. 
Then he said that Mr. Cassity said, ‘Well, I hope to be well again,’ and indicated 
that he would not try to make proof to the effect that he would never be well 
again, but that he hoped he would be well. Then he told him to go away and 
write him a letter telling him about the case and giving him a history of the case 
and send him that letter.” 

It appeared from the evidence that Cassity had, during the ninety days, been 
to his place of business on a number of days staying there only a short time, he 
and his father being a partnership in the paint business. 

It also appeared that one of the physicians who treated Cassity discovered 
his rectal troubles, and that a fistula existed, and advised him to be thoroughly 
examined and to have an operation, but that Cassity never returned for the opera- 
tion. At the time, one of the physicians suspected that Cassity was afflicted with 
tuberculosis. At a later date, Cassity secured some employment, for a short time, 
with some relief agency, and earned $75 to $100 a month, but was forced to aban- 
don same on account of his physical condition. He was then examined in a hos- 
pital by X-rays which disclosed that he had a very serious and hopeless condi- 
tion, having tuberculosis, and that his lungs were practically gone on account of 
the ravages of the disease, and he died, as stated, on June 20, 1934. 

A physician testified that the rectal trouble and the fistula were always caused 
by some wasting disease, and that generally there is a suspicion of tuberculosis 
when such conditions appear. One of the physicians who treated Cassity prior 
to his hospital examination which revealed tuberculosis suspected it and suggested 
an examination by X-ray, which was not done at the time. Had this been done 
it would certainly have disclosed tuberculosis, since the physicians who examined 
the X-ray pictures testified that, in their opinion, such condition had existed from 
two and one-half to three years. 

When the evidence for the plaintiff was closed, the appellant made a motion 
to have same excluded, and a verdict directed for the appellant, and also requested 
a peremptory instruction. This was based upon the theory that the deceased had 
failed to file proof of total disability with the company, and was, therefore, within 
the principles announced in Berry v. Lamar Life Ins. Co., 165 Miss. 405, 142 So. 
445, 145 So. 887: N. Y. Life Ins. Co. v. Alexander, 122 Miss. 813, 85 So. 93, 15 
As dy: S04. 

[1] We are of the opinion that the case at bar is not controlled by said cases, 
and others of similar import. The proof of both the appellant and the appellee 
showed that the cashier of the Jackson office had authority to transmit applica- 
tions for benefits under policies issued by the company in this state to the home 
office. It is true that the cashier did not pass upon the sufficiency of the proof 
to establish liability, but he was authorized to assist policyholders in preparing 
applications. It was his duty to transmit them to the home office, and to advise 
policyholders as to what their rights were under the policies, and what proof 
was necessary for them to furnish to the company in order to sustain their claims; 
and, as stated by the company’s former agent, frequently claims were adjusted 
and disabilities paid, although in the opinion of the agent of the company they 
were not strictly bound thereby. In other words, the cashier of the local office 
was an agent for the company for receiving applications to be transmitted to the 
home office. That being true, the cashier of the Jackson office was the agent of 
the company or its alter ego, under section 5196, Code 1930, and the cases there 
cited, and A&tna Ins. Company v. Lester, 170 Miss. 353, 154 So. 706. 

In Mutual Life Ins. Co. v. Vaughn, 125 Miss. 369, 88 So. 11, it was held that 
delivery of a policy by an agent, in violation of instructions to secure medical 
certificates, was the act of the insurer. 

In Hartford Fire Ins. Co. v. Clark, 154 Miss. 418, 419, 122 So. 551, it was held 
that ordinary knowledge acquired by an agent in the scope of his authority 1s 
imputed to the insurer. 

In Lamar Life Ins. Co. v. Kemp, 154 Miss. 890, 891, 124 So. 62, it was held 
that the act of insurer’s agent in delivering a policy without collecting the first 
premium was the act of the insurer, notwithstanding the provision in the applica- 
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tion for insurance and in the policy to the contrary. See, also, Interstate Life 
& Accident Company vy. Ruble, 160 Miss. 206, 133 So. 223. 

The cashier of the Jackson office, in his conversations with the deceased, 
represented to him that in order to secure the benefits he was applying for, it 
would be necessary for him to prove that he had done no work during ninety 
days, and that at the end of the ninety days his physical condition would have 
to be such as that, presumably, he would be forever disabled, and prevented from 
performing any gainful labor. This was misleading, and was sufficient to con- 
yince the deceased that if that statement was true, he need not apply because he 
was neither absolutely helpless nor hopeless. He hoped to be in a better condition 
at some time, and because of his not being utterly helpless and hopeless, he had 
no right to the benefits under the policies. 

[2] The interpretation placed upon these provisions by this and other courts 
is not as stated by the cashier of the Jackson office. In Mutual Ben. Health & 
Accident Ass’n v. Mathis, 169 Miss. 187, 142 So. 494, it was held that the “insured 
under health policy is ‘totally disabled,’ if his illness prevents him from doing 
the substantial acts required of him in his business, or if his physical condition 
is such that, in order to effect a cure or prolongation of life, common care and 
prudence require that he cease all work.” See, also, Metropolitan Casualty Ins. 
Co. v. Cato, 113 Miss. 283, 74 So. 114; Equitable Life Assurance Society v. Serio, 
155 Miss. 515, 124 So. 485, and Metropolitan Life Ins. Co. v. Lambert, 157 Miss. 
759, 128 So. 750. 

Had the cashier, the agent of the appellant, truly disclosed to Cassity the 

proof of disability required by law to substantiate his claim or right in regard 
to his disability, he would, doubtless, have procured a proper examination by 
competent physicians and presented his claim to the insurance company, and if 
he had done so, there can be no question, under the proof in this record, but what 
his rights would have been established, and the benefits under his policies paid 
to him. It was not necessary that the cashier should have intended to defraud 
or misrepresent the facts. He, perhaps, was giving his honest opinion as to the 
legal effect of the policies, and of the degree of proof required by the company; 
but, in dealing with his act in reference thereto, we are to treat it as though it 
was the act of the insurance company itself, and the company having so acted, 
and in effect misrepresented the amount of proof that would be required, it is 
not now in a position to avail itself of the claim that the necessary proof was 
not actually presented. Had the company been silent as to the matter, or taken 
no act in reference thereto, a different case would have been presented, and the 
policies announced in Berry v. Lamar Life Ins. Co., 165 Miss. 405, 142 So. 445, 
145 So. 887, N. Y. Life Ins. Co. v. Alexander, 122 Miss. 813, 85 So. 93, 15 A. L. 
R. 314, and cases following these would have been applicable. 
_ [3] The cashier, being the particular agent of the insurance company, was 
in a superior position to know what the meaning and effect of the contract was 
as against the deceased. Therefore, the company, through its agent, having under- 
taken to state what would be required, and having stated that inaccurately, is not 
now in a position to avail itself of the wrong or error. 

We find no reversible error in the record, and the judgment of the court 
helow will be affirmed. 

\firmed. 


COLUMBIAN MUT. LIFE INS. CO. v. JONES. No. 31860. 
Supreme Court of Mississippi, Division B. Oct. 28, 1935. 
163 Southern Reporter 687. 
1. INSURANCE. 

Insured seeking to recover on life and accident policy for fracture of astrag- 
alus bone of ankle had burden of proving that X-ray photograph of fracture 
co policy required as part of proofs was readable when delivered to local agent 

insurer, 

(For other cases, see Insurance, Dec. Dig. 646[9].) 

2. INSURANCE. 
In action on life and accident policy to recover for alleged fracture of astrag- 


alus bone of ankle, evidence held insufficient to establish that X-ray photograph 





566 The Insurance Law Journal, Vol. 86 [Mar., 1936 


which policy required as part of proofs was readable when delivered to local agent 
of insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. INSURANCE. 

Delivery to insurer of X-ray photograph of allegedly fractured bone which 
was so dark as to be unintelligible held insufficient to comply with requirement 
of life and accident policy that proofs of loss should include X-ray photograph 
indicating fracture. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

4. INSURANCE. 

Requirement of life and accident policy insuring against broken arms or legs 
that insured submit with proofs an X-ray photograph indicating fracture held 
reasonable and valid. 

(For other cases, see Insurance, Dec. Dig. § 543.) 


Appeal from Circuit Court, Prentiss County; Thos. H. Johnston, Judge. 

Action by W. Tugwell Jones against the Columbian Mutual Life Insurance 
Company. From an adverse judgment, defendant appeals. 

Reversed and remanded. 

Jas. A. Cunningham, of Booneville, for appellant. 

Eugene P. Lacy, of Booneville, for appellee. 

GRIFFITH, Justice. 

On September 6, 1933, appellee was carrying, in full force with all premiums 
paid, a life and accident policy with appellant company. The policy covered insur- 
ance against broken arms or legs, and in that connection contained the following 
stipulation : 

“Tf there be no default in the payment of premiums on the date of such dis- 
ability or accident and if this policy continues in full force and all premiums 
required herein are duly paid, upon receipt of satisfactory proofs, including an 
X-ray photograph indicating the complete fracture of an arm at or above the wrist, 
or a leg at or above the ankle, the Company will pay one-twentieth of the value of 
this policy, provided however, that in no event will a second payment be made for 
the breaking of the same limb or limbs.” 

On the date mentioned the insured suffered an accident to his ankle, and when 
an X-ray photograph was taken thereof, the photograph, when first taken, disclosed 
a fracture of the astragalus bone of the ankle. The proper proof of loss, and the 
X-ray photograph were delivered to the local agent of the insurance company who 
at once forwarded the same to the home office of the company. 

When the X-ray photograph reached the home office, it was so dark that it was 
unintelligible in so far as concerned the depiction of a fracture, and in fact was 
so dark that no fracture was thereby disclosed. The home office immediately com- 
municated information of this fact through its local agent to insured with the 
request or suggestion that another X-ray photograph be taken and forwarded, finally 
offering to have this new photograph taken at the expense of the company, but no 
additional or intelligible X-ray photograph was ever thereafter furnished. 

Upon the trial the contested point and the only point at issue between the 
parties, either upon the law or upon the facts, was whether at the time the X-ray 
photograph was delivered to the company it was an intelligible photograph. It is 
undisputed that when it reached the home office it was not intelligble or readable 
so far as the disclosure of any fracture was concerned; the testimony is utterly 
silent as to the condition of the photograph when it was delivered to the local 
agent. The local physicians who took the photograph testify, and their testimony 
is undisputed, that it was readable and disclosed the fracture when it was first 
taken and before it became dry, but their testimony wholly fails to disclose whether 
it was intelligble or readable after it became dry, or when it was delivered to the 
agent of the company, and they admit that such photographs often become dark- 
ened in the process of drying. 

[1-4] The testimony, therefore, fails to disclose as a matter of actual fact 
whether the photograph when delivered to the agent of the company was intelligible 
or readable, as to which the burden of proof was upon appellee, assuming for the 
purposes of this case that a delivery to the agent was a delivery to the company. 
To deliver to the company a phutugraph so dark as to be unintelligible does not 
comply with the quoted stipulation, which stipulation is entirely reasonable and valid. 

Reversed and remanded. 
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FLEMING v. CONNECTICUT GENERAL INS. CO. No. 239. 
Court of Errors and Appeals of New Jersey. Oct. 9, 1935. 
181 Atlantic Reporter 185. 
1. INSURANCE. 


In action on accident policy, on issue whether insured, who had detrained 
at station for few minutes while enroute to destination and was injured when 
he fell from step of coach in attempt to reboard moving train, was “passenger” 
on train at time of accident within treble indemnity clause of accident policy, 
alleged conflict in insured’s testimony at trial and previous statements made 
by him held for jury. ee 

In its usual, popular significance, term “passenger,” when applied 

to one riding train, indicates a traveler, intending to be transported for 

hire or upon contract with the carrier, and distinguishes him from those 

employed to render service in connection with the journey. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. ; 

Where train had moved only three feet when insured attempted to board 
it, and while mounting the car steps with his left foot his right foot slipped, so 
that his left foot slid off the step and he fell forward on the steps on his knees, 
whether insured was “on” the steps of the car within treble indemnity provision 
of accident policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3. INSURANCE. { ; 

Where insured detrained for few minutes while train was standing at inter- 
mediate station en route to insured’s destination and was injured when he 
attempted to reboard train after it started to move, insured’s relation as 
‘passenger” had not terminated at time of accident as regards insured’s right 
to treble indemnity under accident policy. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

4. INSURANCE. 7 XY ; 

Contractual indemnification of insured against loss sustained by accidental 
injury while insured is passenger on train does not depend upon carrier’s negli- 
gence or passenger’s exercise of due care. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

6. INSURANCE. : ; 

\Vhere language of insurance contract is reasonably open to two constructions, 
that more favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

& INSURANCE. 

Clause in accident policy providing for treble indemnity for injury to passenger 
on public conveyance was inducement to making contract and did not require strict 
construction where policy did not indicate words employed were used in narrow 
sense. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

_ Trenchard and Case, Justices, and Hetfield, Dear, and Wells, Judges, dissent- 
Ing, , 


\ppeal from Supreme Court. 


\ction by Arthur K. Fleming against the Connecticut General Insurance Com- 
pany. From a judgment for the defendant, the plaintiff appeals. 

Judgment reversed. 
Donald B. Munsick and W. Stanley Naughright, both of Newark, for appellant. 
\rthur T. Vanderbilt, of Newark, for respondent. 
HEHER, Justice. 
lhe challenged judgment was entered on a directed verdict in favor of defend- 
The pleaded cause of action is grounded upon a policy of insurance issued 
by defendant, indemnifying plaintiff “against loss resulting directly, and independtly 
of all other causes, from bodily injuries effected solely through accidental means.” 
Plaintiff fell or was thrown under the wheels of a train of the Erie Railroad Com- 
pany, at its Arlington Station, and suffered the loss of both feet. The indemnity 
Provided by the policy for such an injury was the sum of $10,000, or in lieu 


ant. 
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thereof, at the insured’s option, a “weekly indemnity ($50) so long as he lives,” 
Plaintiff elected to take the latter, and makes claim for treble indemnity under the 
following clause of the policy: “Section IV: The Company will pay treble the 
amount, otherwise payable under Sections I, II or III for any loss caused or 
sustained as follows: while the Insured is a passenger in or on a public conveyance 
provided by a common carrier for passenger service (including the platform, steps 
or running board of railway or street railway cars); * * * .” 

Respondent concedes liability for single indemnity only. It states the sole ques- 
tion raised on appeal to be “whether or not plaintiff was a passenger in or on the 
train in question, including the steps thereof, at the time the accident occurred,” 
within the intendment of the triple indemnity provision of the policy. The trial 
judge, conceiving that the case is ruled by Anable v. Fidelity & Casualty Co., 73 
N. J. Law, 320, 63 A. 92, affirmed 74 N. J. Law, 686, 65 A. 1117, and Bernardine 
v. Erie R. Co., 110 N. J. Law, 338, 164 A. 265, resolved this inquiry in the negative. 

The plaintiff’s proofs tended to establish the following matters of fact: On 
March 12, 1931, he purchased from the Erie Railroad Company a ticket entitling 
him to transportation from Jersey City to Bloomfield. He boarded a train that 
departed from the Jersey City Station at 9:44 p. m. Before the train reached 
Arlington, an intermediate station stop, he indicated to one of the trainmen a purpose 
to leave the train and invite a friend or two he thought might be there to accom- 
pany him to a business meeting to be held that evening in Bloomfield. He had 
previously lived in Arlington. Taking his ticket, he left the train when it halted 
at the customary station stop. 

The locus in quo consisted of three parallel tracks, extending east and west, 
with the station on the southerly side thereof. The most southerly track, imme- 
diately adjacent to the station platform on the north, was devoted to the running 
of eastbound trains, while the adjoining track to the north carried the westbound 
trains, the direction in which the train in question was moving. The third and most 
northerly track was used as a siding. 


Plaintiff descended from the train to the station platform, and walked westerly 
toward Elm street, which intersects the railroad a short distance to the west of 
the station. Finding no acquaintance there, he crossed over to the northerly side 
of the train, using the vestibule of the head coach for the purpose (the highway 
crossing itself was blocked by the standing train), and, discovering none of his 
friends there, he proceeded along the north side of the westbound track, between 
it and the siding, with the intention of reboarding the train and continuing his 
journey to Bloomfield. 


[1] This is his version of the circumstances attending the accident: “When I 
had walked about half the distance of that car, I should say somewhere near the 
middle, it seemed that I heard one of the trainmen call, ‘All aboard,’ on the 
opposite side, so I hastened—I walked a little bit faster toward the center, and 
when I was almost within reach of the hand rail, I heard, or I seemed to hear, two 
little blasts of a whistle or signal—something to that effect, and then the train had 
been started, and then from that point I proceeded to reboard the train. * * * I 
took hold of the grab rail or hand rail with my right hand—that is at the front 
end of the rear coach, the step on the right-hand side—the right-hand of the rear 
coach. I grabbed hoid of the grab rail with my right hand, and swung my left 
foot up to the step, and then about that time or during the process of swinging 
up, my right foot slipped on something—a tie or some object. Of course, I don't 
know. I assumed it was a tie, but it slipped, and that threw me slightly off my 
balance, causing the foot to slip off the step and my shin to strike a car step or 
tread—probably a tread. It struck it a pretty good blow—enough to graze it. 
Then I naturally fell forward on the step on my knee, and I grabbed the diagonal 
hand rail with my left hand, so that I would be drawn on the step with both knees 
about that time. The train started up during this attempt to adjust myself, and, of 
course, there was a jerk—there is somewhat of a jerk when any train starts, and 
I fell off balance and struck my head on some object there over the left ear 
(indicating) which created further difficulties for me. 


“Q. What do you mean? You say ‘which created further difficulties for me. 
A. Well, I mean it dazed me somewhat, and then my left knee slipped off the step 
and became involved with one of the wheels, apparently. Well, it did become 
involved with one of the wheels, because it was crushed at that time. There was 4 
violent shock to my nerves, like a clap of thunder, and my head roared. Well, 
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at that particular moment, then I was still holding on, and this knee (indicating) 
was resting, perhaps, on the step. 

“Q. Indicating what knee? A. My right knee. I was still holding, and there 
was a gradual—it seemed to be pulling on this one, and in some manner it pulled 
me clear. After a little time the right one slid under, and there was another 
clap in my ears resulting from this shock, which was also worse than the first, and 
that threw me clear of the steps entirely. That was out quite some distance, how- 
ever, from the box car. I was almost to Elm Street.” 

Respondent points to what it conceives to be conflicting statements made by 
plaintiff in his original report of the accident to defendant, and to police officers and 
railroad employees. It seems to be conceded that plaintiff's testimony at the trial 
was, in effect, that “as he attempted to reboard the train his right foot slipped on 
a tie or something, and caused his left foot to slip from the step and his knee landed 
on the step instead of his foot”; but it is insisted that this evidence was nullified 
by an admission, on cross-examination, that “what he was testifying to in the court, 
was not his recollection of what occurred at the time, but was a story, the details 
of which he made up some time later when he went back to look at the scene of 
the accident”; and that the trial judge was therefore justified in directing a verdict 
for defendant on the ground that “the proof disclosed that the plaintiff was not a 
passenger in or on the train, including the steps thereof, within the meaning of 
section 4 of the policy.” 

But we find no admission on cross-examination tending to support the claim 
that the plaintiff, in testifying that he was ascending the car steps when the 
accident befell him, was not drawing upon his personal knowledge of what had 
occurred. The testimony in the nature of subsequently drawn deductions seems to 
have been confined to what occurred after he lost his balance while on the steps 
leading to the car platform. He later testified on cross-examination: 

“Q. And your right foot caught in a cross tie or some other obstruction? A. 
Oh, I don’t think it necessarily caught. I mean this was all very quick, you under- 
stand. It slipped. 

“Q. That was as you were bringing your left foot up to the first step? A. 
About the time the left foot came on the bottom tread. 

“Q. And then what happened to your left foot? A. The left foot slid off the 
step, striking my shin." * * * There is—incidentally, that scar is there yet. 

“Q. So your left foot slipped down off the first step and you hit your left 
shin and bruised it severely? A. Yes, that was when I came forward like that 
(indicating) on my knees on the step. 


“Q. And then what happened? A. Well, that is when I took hold of the 
diagonal—I don’t mean the up and down grab rail, but the one that goes up along 
the steps, with my left hand, and drew my knee to the—on the bottom tread— 
that is, had my right leg down, and that is about the time this jolt or the starting 
of the train cracked my head against the end of the car. 


“Q. And then,-as I understand it, your two knees were pressing against the 
step? A. They were on the bottom tread. The trousers conclusively show the dirt 
there. They were right on the bottom tread, resting there, and they were on there 
until I was carried about 30 feet or 40 feet.” 


The bill of particulars, while not stating the occurrence with this detail, advised 
the defendant that the plaintiff was thrown “off balance” when his “right foot 
slipped on a cross tie, or some obstruction, * * * after grasping the railing when 
mounting the steps.” There is no substantial difference between it and the original 
report of the accident made by the plaintiff to the defendant. One of respondent’s 
Witnesses, Dineen, testified that the train had moved only three feet when plaintiff 
_Started to get on,” and that he “then started to mount the second car.” Suffice 
it to say as to the statements alleged to have been made by the plaintiff at variance 
With his testimony at the trial, a jury question was presented. 

.. [2] Respondent maintains, in limine, that this was a mere unsuccessful attempt 
to board a train which had begun to move,” and that plaintiff was not a “pas- 
Senger in the sense that that word is commonly used.” It is insisted that “at 
no time did the plaintiff ever get his foot on the step,” and that, even so, “no part 
of his weight rested ‘in or on’ * * * the steps of the conveyance.” The decisive 
test, respondent argues, is whether plaintiff “had his weight resting on the step.” 
It distinguishes the case of Aschenbrenner v. United States Fidelity & G. Co., 292 
U. S. 80, 54S. Ct. 590, 593, 78 L. Ed. 1137, and urges that, to meet the standard 
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there laid down, it was essential that the “intending passenger” have “both feet 
firmly planted on the step,” and “all his weight at rest on the step.” 


These contentions are manifestly devoid of foundation. As pointed out, the 
train had moved a distance of only three feet when plaintiff attempted to board it. 
According to him, while mounting the car steps, with his right hand on the hand 
rail, and his left foot on the first step, his right foot “slipped on something,” and 
threw him “slightly off his balance.” His left foot “slid off the step”; his shin 
struck “a car step or tread,” and he “fell forward on the step on his knees.” He 
then took hold of the inside hand rail, and while he was on his knees, “on the bot- 
tom tread,” the train jolted. His head came in violent contact with “some object,” 
and in a dazed condition he fell or was thrown under the wheels. 

It thus appears that plaintiff's evidence will sustain the finding that he was, to 
all intents and purposes, “on the steps” of the car when the accident befell him. 
Whether, under all the circumstances, such a finding ought to be made, is within 
the exclusive province of the tribunal set up to resovle the issues of fact. 


The distinction thus drawn by respondent attributes to the parties a nicety of 
discrimination in defining liability for treble indemnity that is not reflected in 
the choice of language employed to express the common intention. It is one 
that will, in accordance with the well recognized canon of construction to be 
hereafter adverted to, be rejected unless the common purpose to make it is 
expressed in clear and unambiguous language. 

[3] But it is the insistence of respondent that, even so, plaintiff concededly 
attempted to board the train while it was in motion, and from the “unguarded” 
northerly side thereof, which had no platform, and was not designed for the use 
of passengers boarding or departing from its train, and that, for each of these 
reasons, the plaintiff was not a “passenger” within the intendment of the policy 
provision. It is said, in respect of the latter reason, that “the approach from the 
unguarded side increased the chances that the train would start moving without 
him, as well as increasing the risk of a successful leap to safety,” and that the 
“policy contemplates that the assured will use the facilities provided by the common 
carrier.” If that be so, it is difficult to perceive the theory of the rejection, on 
respondent’s motion of all evidence tending to show that the northerly side of the 
westbound track was generally used, with the knowledge, acquiescence, and sanction 
of the railroad company, by passengers boarding and leaving westbound trains. 
It is to be observed, in this connection, that the vestibule doors on the northerly 
side of the cars were open, permitting of access from that side. 

But this claim is likewise without merit. The passenger-carrier relationship had 
indubitably commenced, and the inquiry is whether it had subsistence at the time 
of the occurrence of the accident. This must be resolved in the affirmative. It is 
is hardy open to question that the relationship had not terminated. The contract 
obliged the carrier to transport plaintiff to Bloomfield, and this had manifestly 
not been accomplished. There was no stipulation that a departure from the 
train, while at a standstill at an intermediate station, either for the purpose of 
making a purchase at the station, or to relax in the open air, terminated the relation- 
ship. This is of common occurrence, and in practice the parties do not contemplate 
a surrender thereby of the passenger status. 

The trial judge mistakenly applied to the case in hand the rule laid down in 
some jurisdictions of this country, in personal injury suits against common carriers 
instituted by persons who, intending to be passengers, were injured while attempting 
to mount the steps of a moving train, that “the implied invitation to bo: ard the 
train is withdrawn when it begins to move and that the duty of the carrier to 
exercise a high degree of care toward its passengers does not attach in such cir- 
cumstances, because one seeking to board a moving train does not become a 
passenger until he reaches a place of safety.” Trapnel v. Hines (C. C. A.) 268 F 
504; Fels v. East St. Louis & S. Railway Co. (C. C. A.) 275 F. 881; Palmer v. 
Willamette Valley Southern R. Co., 88 Or. 322, 171 P. 1169, L. R. A. 1918D, 1114; 
Chaffee v. Old Colony R. Co., 17 R. I. 658, 24 A. 141; Speaks v. Metropolitan 
St. R. Co., 179 Mo. App. 311, 166 S. W. 864; Mathews v. Metropolitan St. R. Co., 
156 Mo. App. 715, 137 S. W. 1003; Illinois Central R. R. Co. v. Cotter, 103 S. W. 
279, 31 Ky. Law Rep. 679. But these cases all deal with the commencement of the 
passenger-carrier relationship, and some are expressly predicated upon the entire 
absence of evidence that the carrier “agreed to accept as a passenger” the per- 
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son asserting that relationship, and therefore the lack of one of the requisite ele- 
ments of a contract creating that relationship. 

The trial judge thereby confused the passenger status itself with the breach 
of a duty growing out of it. He thus made liability for personal injuries, predicated 
of negligence the decisive test of the existence of the relationship itself; he assumed 
that negligence by the passenger was conclusive of its termination or suspension. 

[4] Of course, the evidence in a given case may disclose nothing to show a 
breach of the carrier’s duty to exercise a high degree of care for the passenger’s 
safety; but that is a far different question which presupposes the existence of 
the passenger-carrier status. That inquiry is not material to the issue framed in 
the instant case. The contractual indemnification against loss sustained by such an 
accidental injury does not depend either upon the carrier’s negligence or the 
passenger’s exercise of due care. 

[5] As pointed out in Aschenbrenner v. United States Fidelity & G. Co., supra, 
a case involving a somewhat similar indemnity contract, while an intending passen- 
ger injured in attempting to board a moving train, without an invitation to do 
so, is not ordinarily entitled to recover from the carrier for injuries thereby sus- 
tained, the passenger-carrier relationship may subsist when the person seeking 
conveyance is not actually on the transportation facility. See Exton v. Central 
Railroad Co., 62 N. J. Law 7, 42 A. 486, 56 L. R. A. 508, affirmed 63 N. J. Law, 356, 
46 A. 1099, 56 L. R. A. 503; Warner v. Baltimore & O. R. Co., 168 U. S. 339, 18 
S. Ct. 68, 42 L. Ed. 491; Atchison, T. & S. F. R. Co. v. Holloway, 71 Kan. 1, 80 
P. 31, 114 Am. St. Rep. 462; Chicago & E. I. R. Co. v. Jennings, 190 Ill. 478, 60 
N. E. 818, 54 L. R. A. 827. It was further observed in the cited case that, both 
where the insured passenger alighted from the train at an intermediate stop, and 
was injured in attempting to reboard it after it was again put in motion, and where 
the insured, in beginning his journey, was injured in attempting to board a moving 
train, recovery for the consequent injuries would be barred by reason of insured’s 
negligence without indulging in the “artificial assumption of a hiatus in that relation- 
ship during the brief interval required for boarding the train,” citing Wharton v. 
New York Life Ins. Co., 178 N. C. 135, 100 S. E. 266; Fidelity & C. Co. v. Mor- 
rison, 129 Ill. App. 360. 

[6, 7] But, as remarked by Mr. Justice Stone, the question is, after all, one of 
interpretation of the contract between the parties. And, in such an inquiry, we are 
guided by the settled canon of construction that, where words or other manifesta- 
tions of intention bear more than one reasonable meaning, they will be read most 
strongly contra proferentem, unless their use by him is prescribed by law. If the 
language employed is reasonably open to two constructions, that more favorable to 
the insured will be adopted. Bullowa v. Thermoid Co., 114 N. J. Law, 205, 176 
A. 596; Clott v. Prudential Insurance Company of America, 114 N. J. Law, 18, 
175 A. 203, affirmed 115 N. J. Law, 114, 178 A. 747; Rockmiss v. New Jersey Man- 
ufacturer’s Fire Ins. Co., 112 N. J. Law, 136, 169 A. 663. Applying this rule, and 
the familiar one that, unless it is obvious that the parties intended to employ the 
words in their technical connotation, they will be given the common or popular 
meaning, we have no difficulty in arriving at the common intention. Justice Stone 
gave to the word “passenger” in a like clause in the policy under consideration 
in the Aschenbrenner Case, not “the technical meaning which may be assigned to it 
by the law of common carrier,” but that which common speech imports—a “mean- 
ing which would at least include the insured who, with a ticket in his possession, 
was riding on the steps of the train.” He continued: “In its usual popular signifi- 
cance the term, when applied to one riding a train, indicates a traveler, intending 
to be transported for hire or upon contract with the carrier, and distinguishes 
him from those employed to render service in connection with the journey.” We 
concur in this interpretation. 

_ [8] And it matters not, as pointed out in the cited case, that the clause in ques- 
tion provides for treble indemnity. This was patently an inducement to the making 
of the contract; and we do not find in the context any suggestion that the words 
were employed in their narrow technical sense rather than in their popular signifi- 
cance and usage. In the words of Justice Stone, in the Aschenbrenner Case, “the 
steps of a car are specifically included in the place where injury insured against 
may occur.” And, as heretofore noted, liability does not depend upon the exer- 
cise of due care by the passenger. “He who speaks should speak plainly, or the 
other party may explain to his own advantage.” State v. Worthington’s Ex’rs, 
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7 Ohio, 171, pt. 1. This is a corollary, in aphoristic style, of the stated secondary 
rules of construction applicable where ambiguous language is employed to express 
the understanding. 

We perceive no analogy in the cases in this court relied upon by respondent: 
Anable v. Fidelity & Casualty Co., supra; Bernardine v. Erie R. Co., supra. In the 
former, the policy provided double indemnity for injuries received "by the insured 
“while riding as a passenger in or on a public conveyance,” without more; and 
it was held that the insured, who “grasped” but was unable to “retain his hold” 
of a “handrail on the front platform of the last car” of a moving train, and was 
thrown under the wheels of the car, was not “riding as a passenger in or on a 
railroad train.” Mr. Justice Reed said: “The insured was not in the car, nor was 
he on the car, nor on any part of a train, at the time of the injury. He had seized 
the handrail, but failed to hold it, and fell down on the station platform. The 
language of the contract is that his injuries must have occurred while the insured 
was riding in or on a public conveyance. It seems impossible to bring the injury as 
it happened within the language of the contract, without departing from the 
plain and unambiguous words used in that instrument. To hold that the assured 
was in or on a car would be to say that a person who was injured while standing 
upon a railroad platform, was in or on a car of the railroad; for it cannot be 
perceived how the fact that the assured had grasped a handrail while still on the 
platform, constructively put him in or on a car.” And in the last-cited case, it is 
clear that, under the circumstances presented, the passenger-carrier relationship 
had not arisen so as to impose upon the carrier the duty of exercising a high 
degree of care for the safety of the intending passenger. 

Judgment reversed, and a venire de novo awarded. 

For affirmance: Justices Trenchard and Case, and Judges Hetfield, Dear, and 
Wells—5. 

For reversal: The Chancellor, the Chief Justice, Justices Parker, Lloyd, Bodine, 
Donges, Heher, and Perskie, and Judges Van Buskirk, Wolfskeil, and Rafferty—11. 


TURCZYNSKI v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court, Appellate Division, Third Department. Sept. 27, 1935. 
282 New York Supplement 380. 
INSURANCE. 

Insured who became disabled from tuberculosis held entitled to disability pay- 
ments under policy providing for such payments for disability resulting from 
injury or disease sustained or contracted after policy was issued, as against con- 
tention that tuberculosis existed prior to issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Hill, P. J., dissenting. 

Action by Joseph Turczynski against the John Hancock Mutual Life Insurance 
Company. From a judgment for the plaintiff, the defendant appeals. 

Affirmed. 

Argued before Hill, P. J., and Rhodes, Crapser, Bliss, and Heffernan, JJ. 

Lester T. Hubbard, of Albany, for appellant. 

Morris Marshall Cohn, of Schenectady, for respondent. 

Per Curiam. 

Appeal from judgment of the Supreme Court, Schenectady county, entered on 
the verdict of a jury, in favor of plaintiff, in an action to recover disability benefits, 
under a policy of insurance, which provided for such benefits, if the insured “shall 
become wholly and permanently disabled by bodily injury or disease sustained or 
contracted after the date hereof, so that thereby he will be wholly, continuously and 
permanently prevented from the pursuit of any form of mental or manual labor for 
compensation, gain or profit whatsoever * * *,” 

Plaintiff claims to have become thus disabled from tuberculosis. The defense 
is that the tuberculosis existed prior to the issuance of the policy. 

Judgment affirmed, with costs. 

Rhodes, Crapser, Bliss, and Heffernan, JJ., concur. 

Hill, P. J., dissents. 





Foster v. North American Accident Ins. Co. 


EQUITABLE LIFE INS. CO. OF IOWA v. GERWICK. 
Court of Appeals of Ohio, Muskingum County. Nov. 16, 1934. 
197 Northeastern Reporter 923. 
1. INSURANCE. 


Ambiguous language in clause of insurance policy is to be construed most 
strongly against party selecting language, especially where policy is executed sub- 
sequently to rendition of decisions by courts of numerous jurisdictions construing a 
particular clause and arriving at conflicting conclusions as to correct meaning, intent, 
and effect thereof. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Where application for health and accident policy was filled out in Ohio city and 
handed to general agent of insurer in such city, insured examined in such city by 
physician selected by insurer, policy after having been written by home office of 
insurer in another state, forwarded to general agent of insurer in such Ohio city 
and first premium paid by insured to insurer’s general agent in such city, policy was 
governed by law of Ohio. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

3. INSURANCE. 

\Vord “permanent” as used in “total and permanent disability” clause of health 
and accident policy held to mean total disability for an indefinite and indeterminate 
period and not necessarily of lifelong duration. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. 

Under health and accident policy providing for payment of benefits in case of 
total and “permanent” disability, insured on furnishing evidence of her total dis- 
ability for required sixty days and adducing proof raising reasonable presumption 
that her disability would continue for indefinite time held entitled to receive income 
benefits and waiver of premiums during continuance of her disability. 


(For other cases, see Insurance, Dec. Dig. § 524.) 


Syllabus by the Court. 

1. A health and accident policy providing for the payment of benefits in case of 
“total and permanent disability” entitles the insured to reteive the income benefits 
and waives the premium payments, when evidence is furnished of total disability in 
compliance with the policy and proof is adduced raising a reasonable inference that 
the disability will continue indefinitely. 

2. The word “permanent” as used in “total and permanent disability” clause 
must be construed according to its nature and relation to the subject-matter of the 
insurance and the health and accident indorsements, and, in view of provisions of 
the policy requiring total disability to have “existed for not less than sixty days,” 
and providing for the termination of monthly benefit payments when the disability 
ceases, the use of the word “permanent” in the policy means the total disability need 
cnly be for an indefinite and indeterminate period and need not be of life long 
duration. 

Action by Ethel A. Gerwick against the Equitable Life Insurance Company of 
fowa. Judgment for plaintiff, and defendant brings error.[Editorial Statement.] 

Affirmed. 

Frazier & Holliday, of Zanesville, for plaintiff in error. 

Meyer & Crossan, of Zanesville, and Knepper, White, Smith & Dempsey, of 
Columbus, for defendant in error. 


FOSTER v. NORTH AMERICAN ACC. INS. CO. No. 2822. 


Court of Civil Appeals of Texas. Beaumont. Sept. 30, 1935. 
86 Southwestern Reporter (2d) 476. 
] INSURANCE. 


Injuries sustained by insured when thrust against top of automobile, in which he 
was riding, when automobile which was not damaged struck depression in street, 
held not covered by accident policy protecting against such injuries only when result- 
ing by reason of wrecking or disablement of automobile. 


(For other cases, see Insurance, Dec. Dig. § 452.) 
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2. INSURANCE. 

Rule that insurance policies are to be construed most favorably to insured applies 
only where contract is subject to more than one construction. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Court will not make new insurance contracts for parties nor protect unwary 
purchaser of policy against failure to read carefully and understand extreme limita- 
tions of protection offered by terms of cheap insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from Harris County Court; Nat. H. Davis, Judge. 

Action by Marcellus E. Foster against the North American Accident Insurance 
Company. From a judgment for the defendant, the plaintiff appeals. 

Judgment affirmed. 

W. A. Combs, of Houston, for appellant. 

Baker, Botts, Andrews & Wharton, of Houston, for appellee. 

Comes, Justice. 

This suit was instituted by appellant, Marcellus E. Foster, on a policy of acci- 
dent insurance issued to him by appellee, North American Accident Insurance Com- 
pany. The case was tried without a jury and upon an agreed statement of facts. 
It is not disputed that the policy was in full force and effect; that appellant received 
the accidental injuries alleged; and that he is entitled to the amount sued for, pro- 
vided the injury was sustained in a manner insured against by the terms of the 
policy. Plaintiff was riding in an automobile when the same struck a depression or 
rough place in the street, throwing him against the top and seriously injuring him. 
However, the automobile in which he was riding was not wrecked or disabled, and 
appellee denies liability on the sole ground that under the terms of the policy such 
injury was insured against only in the event it resulted by reason of the wrecking 
or disablement of the automobile. 

[1] The clause of the policy relied upon insures against loss of time resulting 
from injuries received, “while riding within a private automobile or a private horse 
drawn vehicle of the exclusively pleasure type, provided that such automobile or 
vehicle is not being operated at the time while carrying passengers for hire, or 
transporting merchandise for a business purpose, and that such automobile is uot 
being used for a criminal purpose or to escape the consequences of an illegal or 
criminal use or arrest by vested authority, and by reason of the wrecking or dis- 
ablement of such automobile or vehicle.” The trial court denied recovery, and the 
appellant has prosecuted this appeal. 

We cannot agree with appellant’s contention that the provision in question 1s 
ambiguous. True, it is clumsily worded and may not be clear and obvious in its 
meaning upon a casual reading, but on careful or critical examination it will be 
seen that the clause means, and can only mean, that the policy provides for indemnity 
for loss of time on account of accidental injuries received by reason of the wreck- 
ing or disablement of the automobile. This is made clear by omitting the qualifying 
phrases and clauses inserted between the opening phrase and the concluding portion, 
which would make it read to provide indemnity “while riding in a private auto- 
mobile * * * and by reason of the wrecking or disablement of such automobile. 

[2, 3] It may be true, as suggested by the appellant, that this provision, as well 
as the entire policy, was specially framed and designed by the insurance company 
for the purpose of enabling its “high-pressure salesmen” to market a policy, which 
appears to promise much but actually provides little in the way of coverage. We 
must confess that if such were the purpose of the framers of the policy, they 
appear to have made a good job of it. However, upon careful or critical reading, 
the provision in question presents no ambiguity or uncertainty in its language such 
as would enable a court to give it any other reasonable interpretation than that 
which we have given it, to wit, that the injuries insured against are such and only 
such as are received “by reason of the wrecking or disablement” of the automobile. 
And while it is a well-recognized rule of construction that insurance policies are to 
be construed most favorably to the insured, such rule obviously has application only 
where the contract is subject to more than one construction. As in other contracts, 
the parties to an insurance contract have the right and power, except, where limited 
by law, to contract for what accidents and risks the insurer shall be liable. In the 
policy before us the premium provided to be paid is quite small in view of the 
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maximum amount payable under the policy. As an actuarial proposition, the insur- 
ance must necessarily be circumscribed and should have been so understood by the 
insured. Intersouthern Life Ins. Co. v. Foster, 248 Ky. 48, 58 S.W.(2d) 668. In 
the purchase and sale of insurance, as in the barter and sale of goods and wares in 
the commercial marts, the purchaser can expect to get no more than he pays for. 
If insurance companies are to be required to so frame their policies as that the 
purchaser may easily understand just what he is getting in the way of coverage for 
his insurance dollar, it is a matter which addresses itself to the sound discretion of 
the lawmaking authority. It is not the function of courts to make contracts for the 
parties nor to protect the unwary purchaser of an insurance policy against his failure 
to read carefully and understand the extreme limitations of the protection 
afforded him by the terms of a cheap insurance policy. 
The judgment is affirmed. 


SINGER v. GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORPORATION, 
Limited. 
Supreme Court of Wisconsin. Oct. 8, 1935. 
262 Northwestern Reporter 702. 
3. INSURANCE. 

Rescission of simple contract of release of liability under accident policy, con- 
sideration for which was immediate and unconditional payment and not promise to 
pay, would be warranted on ground of material breach and failure of consideration, 
where no payment was made for 90 days after release was entered into. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

\ppeal from a judgment of the Circuit Court for Milwaukee County; James 
Wickham, Judge. 

\ firmed. 

This is an action, commenced on October 12, 1933, by Leo T. Singer, plaintiff, 
against the General Accident Fire & Life Assurance Corporation, defendant, in the 
civil court of Milwaukee county, to recover a compensable loss sustained by plain- 
tiff under an accident insurance policy issued to him by the defendant. The action 
was tried to a jury, which returned a verdict for plaintiff, upon which the court, on 
July 9, 1934, entered judgment in plaintiff’s favor in the sum of $1,912.76. On 
defendant’s appeal, the circuit court ordered judgment for plaintiff in the sum of 
$352.03. From a judgment entered March 21, 1935, in accordance with this order, 
plaintiff appeals. 

The facts necessary to an understanding of the questions involved upon the 
appeal will be stated in the opinion. 

Leslie G. Keller and Gold & McCann, all of Milwaukee (Morris Karon, of 
Milwaukee, of counsel), for appellant. 

Charles F. Millmann, of Milwaukee (Lines, Spooner & Quarles, of Milwaukee, 
of counsel), for respondent. 

WIcKHEM, Justice. 

Plaintiff sued defendant upon an accident insurance policy issued by the defend- 
ant on February 9, 1929, to recover loss occasioned by an injury sustained on Novem- 
ber 21, 1931. Plaintiff claimed total disability under the policy, from the date of 
the injury to January 4, 1932, and partial disability under the policy for fifty-two 
weeks thereafter. Defendant admitted liability for $214.28, but disputed the period 
of disability claimed by plaintiff. Defendant further pleaded that on November 15, 
1932, a full settlement was arrived at between plaintiff and defendant, by the terms 
f which plaintiff executed a release to defendant of all liability under the policy. 
The release was executed by plaintiff under seal, and reads in part as follows: 
“Now therefore I do hereby offer to accept, do accept, and hereby acknowledge 
receipt of the sum of $282.14 in consideration of which Ido hereby * * * 
and forever discharge the said corporation from any and all liability * * * 
said policy.” P 

The release was delivered to defendant’s agent, but for some reason the money 
Was not paid. After waiting 90 days for the money, plaintiff wrote defendant’s 
agent, and stated that, unless this money was paid within a week, he proposed to 
rescind and demand return of the release. In reply to that letter, on February 17, 
1933, the defendant’s agent stated that it would issue to him two drafts, one for 
$228.14 and the other for $54.40, on condition that plaintiff indorse the second draft 
to the agent for some premiums alleged to be due on the policy. On March 23, 1933, 


release 
under 
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over four months after the execution of the release, plaintiff again wrote to defend- 
ant’s agent rescinding the release and demanding its return. Thereafter defendant's 
agent sent a draft for full consideration of the release, which plaintiff refused to 
accept and which he promptly returned. 


[1, 2] The question presented is whether one who has executed under seal a 
release of a cause of action for the purpose of comprising a dispute may rescind 
the contract of release upon a breach constituting a failure of consideration. At 
the outset there is a question of interpretation. It is clear that an accord without 
a satisfaction is wholly inoperative. Sieber v. Amunson, 78 Wis. 679, 47 N. W. 
1126. It is equally clear that the release of the cause of action in consideration of 
a new executory promise to pay is good and results in the immediate discharge of 
the old cause of action. Palmer v. Yager, 20 Wis. 91, 97. However, the likelihood 
of a person releasing a present cause of action merely for the purpose of getting 
a new cause of action in the form of a new promise is so slight as to require clear 
evidence that this was the party’s intention. It was intimated in the Palmer Case 
that the intention to accept future performance of a promise in return for a present 
release must expressly appear in the release. 

[3-6] A consideration of the language of the instrument and the circumstances 
of its execution can lead only to the conclusion that immediate payment was con- 
templated and that the consideration for the release was the payment and not the 
promise to pay. It is equally clear that the delivery of the release was not condi- 
tional. It may also be taken as fully established that there was a breach by the 
insurance company, and that this breach constituted such a material breach and 
such a failure of consideration as would warrant rescission of a simple contract of 
release. The trial court took the view that, since this was an instrument under 
seal, the true consideration could not be inquired into for the purpose of defeating 
- instrument, citing Jost v. Wolf, 130 Wis. 37, 110 N. W. 232, 234; Bibelhausen 

Bibelhausen, 159 Wis. 365, 150 N. W. 516; Bradley Bank v. Pride, 208 Wis. 134 
242 N. W. 505. We are of the opinion that the ruling was correct. An executed 
contract under seal conclusively imports consideration, and is to be distinguished 
from an executory contract, with respect to which section 328.27, Stats., provides 
that a seal shall be merely presumptive evidence of consideration. Evidence tend- 
ing to show the true consideration and its failure is necessarily immaterial when 
offered in support of the right to rescind. The conclusive presumption of considera- 
tion, or somewhat more realistically stated, the fact that no consideration is required 
for its validity, compels this conclusion. This doctrine has been squarely laid down 
in the Bibelhausen, Bradley, Bank, and Jost Cases, heretofore cited. In the latter 
case this court said, with reference to a deed: “In our ordinary deeds of conveyance 
the recital that there has been paid a consideration, and what that consideration 
was, is merely a statement of a fact theoretically necessary to exist in order that 
the conveyance might take effect, but which early became practically a mere imma- 
terial fiction by reason of the rule that the grantor’s seal raised a conclusive pre- 
sumption of a consideration sufficient to support the instrument. Hence one cannot 
deny existence of some consideration in order to defeat the conveyanice.” 


The court there held that the true consideration may be shown “so long as it is 
not inconsistent with the existence of some consideration to support the conveyance.” 


Section 328.27 was taken from section 840 of the New York Code of 1877 (Code 
Civ. Proc.). The decisions of the New York Court of Appeals holds that its effect 
is to reduce the presumption of consideration to a rebuttable one only in the case of 
executory contracts, and that other contracts, such as releases, when under seal, 
“continue to _ conclusive evidence of a sufficient consideration.” Stiebel v. Gros- 
berg, 202 N. 266, 95 N. E. 692, 693, 36 L. R. A. (N. S.) 1147, Ann Cas. 1912D, 
1305. Gray v. bg edi oo N.Y. 68, 14 Am. Rep. 181; Ryan v. Ward, 48 N. Y. 204, 
8 Am. Rep. 539. 


Several Wisconsin cases are cited by the plaintiff as recognizing that a seal is 
merely ——— evidence of consideration. Smith v. Wood, 12 Wis. 382; —_ 
A. Tolman Co. v. Infusina, 170 Wis. 433, 175 N. W. 916; Giblin v. Giblin, 173 
Wis. 632, 182 N. Ww. 357, 359; Merrill v. Focht, 172 Wis. 575, 179 N. W. 813, 815; 
St. Thomas Gemeinde v. St. Matthew’s Church, 191 Wis. 340, 210 N. W. 942. The 
cases of Smith v. Wood and John A. Tolman & Co. v. Infusina, supra, both dealt 
with executory contracts, and are not in point. Giblin v. Giblin and Merrill v. 
Focht, supra, deal with deeds. In the Giblin Case the court said: “The deeds 
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recite a consideration, are under seal, and in the absence of evidence that there was 
uo consideration one is presumed.” 

In the Merrill Case the court said: “There was no evidence in this case to rebut 
the presumption thus raised, and it must be held upon the record that the assign- 
ment was supported by a sufficient consideration.” 

Neither case involved such a question as is here presented, and neither case is 
to be taken as establishing that upon a grant or release there is merely a presumption 
of consideration arising from the presence of a seal. 

While the court, in the St. Thomas Gemeinde Case, involving a deed executed 
by a church corporation, indicates that there could be a rescission if there was a 
failure in the accomplishment of the dominant purpose of the deed, for the reason 
that there would then be no consideration for the conveyance, the case cannot be 
considered as an authority against the position here taken, for the reason that there 
is no discussion or consideration in the case of the fact that the deed was executed 
under seal, and for the further reason that the determining factor in the case was 
the want of power on the part of the corporation to execute the deed. It being 
determined that the contract was ultra vires the corporation grantor, rescission was 
based upon that fact. 

In view of the foregoing conclusions, it follows that the judgment must be 
affirmed. 

Judgment affirmed. 
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FIRE 


JETNA INS. CO. v. BALDWIN COUNTY BUILDING & LOAN ASS’N. 
1 Div. 880 
Supreme Court of Alabama. Oct. 17, 1935. 
163 Southern Reporter 604. 
1. INSURANCE. 

Where mortgagee became purchaser at foreclosure sale, his status became that 
of owner rather than creditor as regards right to recovery under mortgage clause 
of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. INSURANCE. 

Provision in mortgage clause of fire policy that policy should not be invalidated 
as to mortgagee by foreclosure held to refer to status existing at time of loss and 
not to forfeiture of his right after loss occurred. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

3. INSURANCE. 
Mortgagee purchasing property covered by fire policy containing mortgage 


clause for full amount at foreclosure sale after fire had no cause of action on fire 
policy. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Appeal from Circuit Court, Baldwin County; F. W. Hare, Judge. 

Action on a policy of fire insurance by the Baldwin County Building & Loan 
Association against the A&tna Insurance Company. From a judgment for the 
plaintiff, the defendant appeals. 

Transferred from Court of Appeals under section 7326, Code of 1923. 

Reversed and rendered. 

Stevens, McCorvey, McLeod, Goode & Turner, of Mobile, and Coleman, Spain, 
Stewart & Davies, of Birmingham, for appellant. 

Lloyd A. Magney, of Foley, for appellee. 

FosTEr, Justice. 

This is an action on a policy of fire insurance, tried on an agreed statement of 
facts, by the court without a jury. The judgment was for plaintiff. 

The right to recover is controlled by a single proposition of law. Plaintiff 
had a mortgage on the property burned, a dwelling house, and the lot on which 
it was located. The mortgagor paid the premium on the policy issued to her, and 
had attached to it the New York standard mortgage clause, by which, among other 
provisions, the loss was payable to plaintiff as mortgagee, as interest may appear, 
not to be invalidated by any act or neglect of the mortgagor, nor by foreclosure 
sale of the property nor any change in title or ownership. The house then burned, 
and thereafter plaintiff, the mortgagee, duly foreclosed its mortgage, and became 
the purchaser of the property for the full amount due on the mortgage debt. 

The question here is whether plaintiff was shown to have a right to recover 
the amount of the loss thus insured, continuing up to the time of the beginning 
of the suit, or whether his right terminated by the foreclosure sale in which the 
plaintiff was the purchaser at the full amount of the debt. 

There is no allegation in the statement of facts that plaintiff had no notice of 
the fire at the time of the loss, and repudiated or annulled the sale, if he could 
being the purchaser. It is therefore distinguished from U. S. Fire Ins. Co. v 
Hecht (Ala. Sup.) So. 

[1] On the other hand, the statement is made that the mortgage was duly 
foreclosed and plaintiff became the purchaser. His status thereby became that of 
owner, and not creditor. National Union Fire Ins. Co. v. Deas, 229 Ala. 477, 158 
So. 323; Allison v. Cody, 206 Ala. 88, 89 So. 238; First National Bank v. Elliott, 
125 Ala. 646, 653, 27 So. 7, 47 L. R. A. 742, 82 Am. St. Rep. 268. 

If the fire loss had occurred after his purchase at the foreclosure sale, it would 
have been for his benefit, as such owner. Continental Ins. Co. v. Rotholz, 222 Ala. 
574, 133 So. 587; Hartford Fire Ins. Co. v. Aaron, 226 Ala. 430, 147 So. 628. 

[2] The provision in the mortgage clause by which the policy shall not be 
invalidated as to him by the foreclosure does not refer to a forfeiture of his 
right after the loss occurred, but to the status existing at the time of the loss. The 


1Not rele ased by court at date of publication. 
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stipulation is that the insurance shall not be invalidated by such foreclosure; not 
that thereby the mortgagee may not lose his right to collect the loss by a fore- 
closure thereafter occurring, and occasioned by his status thus created, upon a 
consideration of established principles. His interest in the claim for the loss 
must exist not only at the time of the loss, and that is not diminished by a 
foreclosure which may have occurred theretofore, but it must also exist at the 
time of the suit and judgment. A liability may be fixed by the occurrence of the 
conditions provided for its existence, but after it is thus fixed, it may cease or 
terminate as to the parties in whose favor it exists, by events thereafter occurring 
which have that legal effect. 


As we view the status of the parties, it is this: When and immediately after 
the fire occurred, plaintiff was a creditor of Mary Martin in the sum of approxi- 
mately $1,300. Plaintiff had security for that debt consisting of a mortgage on 
property and a claim for the loss on the insurance policy. But in no event, and 
from those or other sources, was he due to collect more than his mortgage debt. 
He could elect what course to pursue to collect his debt, or pursue them all at 
the same time. Enforce some or all his collateral and sue the debtor on his per- 
sonal liability. If the debtor paid him by a voluntary act, all his rights and 
remedies immediately terminated, and he could not proceed further to enforce any 
feature of his security. While he had a claim fixed by the fire loss, it was only 
as security, and it could and would have terminated by such voluntary payment. 
No one will contend that a creditor may sue on a collateral note after the debt is 
paid for which he holds it as collateral, though it became due and liability on it 
was certain and fixed before the principal debt was paid. A debt is as effectually 
paid whether by the voluntary act of the debtor, or by compulsory proceedings of 
any sort which have that legal effect. When so, all rights as a creditor imme- 
diately terminate. The further rights of the parties will then depend upon the 
status created by the incidents which terminate the relation of debtor and creditor. 
A new relation then begins, controlled by its own terms. Unless by such arrange- 
ment the former creditor reserves the ownership or the right to collect the collateral 


which he held when a creditor, that right terminates with the relation to which it 
was but an incident. 


[3] It is a fixed principle that when a mortgagee forecloses his mortgage, and 
at the sale the property brings, and he collects the full amount of his debt, he is no 
longer a creditor, but his debt is paid. This is so when he buys at the sale, with 


due authority, bidding the full amount of his debt. He is then the owner of the 
property, and not a creditor. There is in the former owner only a statutory right, 
which is not a property ownership. He has collected his debt as effectually as if 
another had bought the property and paid him the full amount as purchase money, 
or if the debtor had paid him in cash of his own accord. Alford v. Southern B. 
& L. Ass’n, 228 Ala. 412, 153 So. 864; Bank of New Brockton v. Dunnavant, 204 
Ala. 636, 87 So. 105; Jones v. Meriwether, 203 Ala. 155, 82 So. 185; Harris v. 
Miller, 71 Ala. 26; Allison v. Cody, 206 Ala. 88, 89 So. 238. 


After the foreclosure, he can only collect the balance due on his debt if any. 
#tna Ins. Co. v. Hann, 196 Ala. 234 (8), 72 So. 48. 


For the reasons we have discussed, the Court of Appeals and Errors of New 
Jersey (its court of last resort) came to the same conclusion in Power Bldg. & 
Loan Ass’n vy. Ajax Fire Ins. Co., 110 N. J. Law, 256, 164 A. 410, reversing its 
Supreme Court holding to the contrary, shown in 158 A. 739, 10 N. J. Misc. R. 272. 

The Supreme Court of Arizona (its highest court) observed, “Nor is there 
merit in the contention that the policy was terminated by the suit to foreclose the 
real estate mortgage. The breach of the policy, if any had occurred long before 
such suit, and the rights of plaintiff thereunder had vested.” Pennsylvania Fire Ins. 
Co. vy. Johnson, 28 Ariz. 448, 237 P. 634, 635. But the facts show that after the 
property was sold in foreclosure, there was a balance of the debt thereby unpaid of 
$1,182.84, and for that amount plaintiff sued on the policy. " 

Upon the basis of that case, the Supreme Court of Washington held that the 
mortgagee could recover on the policy though it was claimed that the debt was 
extinguished by a dismissal with prejudice of a suit to foreclose after the fire 
occurred. But the suit was dismissed pursuant to a written agreement between the 
parties by which the debtor was to have credit for whatever amount the mortgagee 
could recover on the insurance loss. Gattavara v. General Ins. Co. of America, 
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166 Wash. 691, 8 P.(2d) 421. So that those cases do not conflict when properly 
analyzed. 

Argument is made that the interest of the mortgagee, which was insured, is in 
the property and not his debt secured by it, and while his debt is paid, he continues 
to own the property. A sufficient answer is that his interest in the property, which 
was insured, is that which existed at the time of the loss. Thereafter there was 
no more insurance on the property so lost, but there was a moneyed demand, 
payable to the mgrtgagee as his interest in that demand appeared. Such interest 
is affected by the fact of his mortgage and the amount secured by it. In no event 
did his interest ever exceed the amount of his mortgage debt. 

There is no question here involved as to the lack of insurable interest of the 
mortgagor, as affecting the validity of the interest of the mortgagee thus insured. 
We have, however, referred to it in some of our cases. Hartford Fire Ins. Co. y. 
Aaron, 226 Ala. 430, 147 So. 628; American Equitable Assur. Co. v. Powderly Coal 
& Lumber Co., 225 Ala. 208, 142 So. 37. See, also, Imperial B. & L. Ass’n v. A&tna 
Ins. Co., 113 W. Va. 62, 166 S. E. 841, 97 A. L. R. 1158. 

The cases cited by appellee seem to be similar to our Rotholz Case, supra, to 
the extent that the foreclosure occurred prior to the loss by fire, or are where at 
the foreclosure sale the full amount of the debt was not paid, or, if paid, there was 
an agreement by which the mortgagee continued to own the insurance claim as a 
part payment of the debt. 

The judgment of the court for the plaintiff was not in accord with the views 
we have here expressed. Based upon them, it should have been in favor of 
defendant, and one is here so rendered. 

Reversed and rendered. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


ST. PAUL FIRE & MARINE INS. CO. OF ST. PAUL, MINN. 
v. CRUMP. 7 Div. 279. 
Supreme Court of Alabama. Oct. 17, 1935. 
163 Southern Reporter 651. 
1. INSURANCE. te , 

In mortgagee’s action on fire policy containing loss payable clause, complaint 
failing to aver that there was balance still due and owing on mortgage and amount 
of such balance held demurrable. 

(For other cases, see Insurance, Dec. Dig. § 638.) 

2. INSURANCE. . oe 

In mortgagee’s action on fire policy containing loss payable clause, whether 
mortgagee had insurable interest in property and whether amount of insurance had 
been reduced before fire held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

4. INSURANCE. 

Where deed conveying title and mortgage securing purchase price were placed in 
escrow and vendor procured fire policy to cover her interest as mortgagee, policy 
held to protect vendor where property was destroyed by fire while deed and mortgage 
were in hands of escrow agent awaiting payment of first installment of purchase 
price, which was not yet due. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

5. INSURANCE. , 

In mortgagee’s action on fire policy containing loss payable clause, burden of 
proof rested on mortgagee to show mortgage indebtedness. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

6. INSURANCE. 

In mortgagee’s action on fire policy containing loss payable clause, insurer had 
burden of showing reduction of amount of insurance. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Appeal from Circuit Court, Etowah County; J. H. Disque, Jr., Judge. , 

Action on a policy of fire insurance by Julia Crump against the St. Paul Fire 


& Marine Insurance Company of St. Paul, Minnesota. From a judgment for plain- 
tiff, defendant appeals. 


Reversed and remanded 
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These charges were refused to defendant: 
“18. The Court charges you, Gentlemen of the Jury, that the burden of proof 


is on the plaintiff in this case to prove the amount due on the alleged mortgage 
indebtedness at the time of the fire. 


“19. The Court charges you, Gentlemen of the Jury, that the burden of the 
proof is on the plaintiff in this case to prove the amount due on her alleged mort- 
gage indebtedness at the time of the fire and plaintiff is limited in her recovery to 
the amount of the indebtedness due at the time of said fire.” 


“21. The Court charges you, Gentlemen of the Jury, that the insurable interest 
of the plaintiff in this case, if any, is the amount of the mortgage indebtedness.” 


“27. The Court charges you, Gentlemen of the Jury, that if you are reasonably 
satisfied from the evidence in this case that at the time of the fire there existed no 
mortgage indebtedness on the property by Etta Chisenhall to the plaintiff in this 
case, then, Gentlemen, plaintiff is not entitled to recover against the defendant.” 

Coleman, Spain, Stewart & Davies and Frank M. Young, all of Birmingham, and 
O. R. Hood, of Gadsden, for appellant. 

W. M. Rayburn, of Gadsden, for appellee. 

THOMAS, Justice. 

Suit for the collection of insurance on a dwelling in which plaintiff was first 
mortgagee. 

The complaint averred, among other things, that the dwelling was “insured for 
said sum ($1,750.00) against loss or injury by fire in a policy of fire insurance 
designated and numbered as FD 5244, with loss payable clause therein in favor of and 
payable to plaintiff, as mortgagee, for the term of one year, which said dwelling 
house so insured was wholly and completely destroyed by fire on the evening of 
November 11th, 1932, of which the defendant has had notice, yet said defendant 
fails and refuses to compensate plaintiff therefor in accordance with the terms of 
said contract which is the basis of this suit. Plaintiff further alleges and avers that 
said contract of fire insurance upon which this suit is grounded is the property of 
plaintiff and that she has paid the premium therefor, and that said policy provides 
among other things as follows, to-wit: ‘Loss or damage, if any, under this policy 
shall be payable to Mrs. Julia Crump, Steele, Alabama, as first mortgagee, as interest 
may appear, and this insurance, as to the interest of the mortgagee only therein 
shall not be invalidated by any act or neglect of the mortgagor or owner of the 
within described property,’ etc.” 

\e have examined the several grounds of demurrer directed to a proper declara- 
tion of insurable interest, and find no error of the trial court when tested by our 
recent cases of Girard Fire & Marine Ins. Co. et al. v. Gunn, 221 Ala. 654, 661, 130 
So. 180; Gunn v. Palatine Ins. Co., Limited, of London, England et al., 227 Ala. 
245, 149 So. 672; Globe & Rutgers Fire Ins. Co. v. Pappas et al., 219 Ala. 332, 122 
So. 346: National Fire Ins. Co. of Hartford v. Tennessee Land Co., 224 Ala. 113, 
139 So. 227; Capital City Insurance Co. v. Jones, Assignee, 128 Ala. 361, 30 So. 674, 
86 Am. St. Rep. 152. hey sufficiently declared ownership of the policy, and that 
an insurable interest reposed in plaintiff at the time the policy issued and the suit 
was brought. 

[1] There is one ground of demurrer that requires further consideration: Was 
the complaint demurrable for not averring that there was a balance still due and 
owing on the mortgage and the amount of such balance? In our most recent case of 
London & Scottish Assur. Corporation of London, England v. Smith, 229 Ala. 556, 
138 So. 892, such averment was declared to be necessary. Apt ground of demurrer 
was assigned to this defect, and it would appear from the last-cited case that the 
trial court erred in not sustaining this ground of demurrer. Capital City Insurance 
Co. v. Jones, Assignee, supra; Carpenter v. The Providence Washington Insurance 
Co., 16 Pet. 495, 10 L. Ed. 1044. 

"he material issues of fact were stated by the trial court to the jury, viz., 
whether or not the plaintiff had an insurable interest in the property, and whether 
the amount of the insurance was reduced before the fire by defendant under contract 
trom $1,750 to $1,253. 

_ The first issue of fact was found for plaintiff on her assertion of an insurable 
interest, and is well supported by the evidence. The amount of the judgment would 


indicate that the reduction in the amount of insurance as contended by defendant 
Was allowed the defendant. 
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[2] We think the trial court properly submitted the controverted issues of fact 
to the jury. McMillan vy. Aiken, 205 Ala. 35, 40, 88 So. 135. 

[3] A conflicting tendency may be presented by direct and cross-examination of 
one witness. Jones et al. v. Bell, 201 Ala. 336, 77 So. 998. 

[4] The evidence indicates that on July 29, 1932, the Chisenhalls, this plaintiff 
and husband, entered into an escrow agreement of sale and purchase of the premises: 
that a deed and mortgage were properly executed by the respective parties as to 
conveyance of title and securing of the purchase price; that the instruments were 
placed in escrow; that a policy of fire insurance was taken out by plaintiff with 
appellant to secure her interest as mortgagee and that for the purchase price. This 
was all done with good faith, and the purchasers were put in possession of the 
property, the subject of such sale, security and insurance. The purchasers immedi- 
ately repaired the property and otherwise exercised rights, full control, ownership, 
and management thereof. 

The policy declared upon and in evidence recited: “In consideration of the 
stipulations herein named and of Fourteen and 53/100 Dollars premium does insure 
Etta Chisenhall, for the term of one year from the 20th day of August, 1932, at 
noon, to the 20th day of August, 1933, at noon, against all direct loss or damage by 
Fire and Lightning, except as hereinafter provided, to an amount not exceeding 
Seventeen Hundred Fifty and no/100 Dollars to the following described property 
while located and contained as described herein, and not elsewhere, to-wit;” and 
further recited that “Loss or damage, if any, under building items of this policy, 
shall be payable as herein specified to the mortgagee (or trustee), as interest may 
appear, and this insurance, as interest may appear, and this insurance, as to the 
interest of the mortgagee (or trustee) only therein, shall not be invalidated by any 
act or neglect of the mortgagor or owner of the within described property.” It is 
further provided that “This Company reserves the right to cancel this policy at any 
time as provided by its terms,” and that “Loss or damage, if any, under this policy, 
shall be payable to Mrs. Julia Crump, Steele, Ala., as first mortgagee (or trustee), 
as interest may appear, and this insurance, as to the interest of the mortgagee (or 
trustee) only therein, shall not be invalidated by any act or neglect of the mortgagor 
or owner of the within described property, nor by any foreclosure or other proceed- 
ings or notice of sale relating to the property, nor by any change in the title or 
ownership of the property, nor by the occupation of the premises for purposes more 
hazardous than are permitted by this policy; Provided, that in case the mortgagor 
or owner shall neglect to pay any premium due under this policy, the mortgagee (or 
trustee) shall, on demand, pay the same.” 


It is shown that the policy was of date of August 20, 1932, and the property 
was totally destroyed by fire on November 11, 1932, while the policy was in full 
force and effect, and while the deed and mortgage were in the hands of the escrow 
agent to await payment of the $250 stipulated to be paid, etc. These facts did not 
defeat the mortgagee’s right to recover a sum that did not exceed the amount due 
on the purchase mortgage. That is, she purchased the insurance from the exect- 
tive authority of defendant, who had full knowledge of the facts and placed on 
the property the binding insurance in force before the date of the escrow second 
delivery that was prevented by the destruction of the property. 

The foregoing is sufficient. However, there is the rule of relation back to the 
first delivery to protect the just and true interests of the parties respectively, which 
have been affected by destruction of a building by fire. 22 C. J. 890; 10 R. CG. L. 
pages 628, 640; Ashford v. Prewitt et al., 102 Ala. 264, 14 So. 663, 48 Am. St. Rep. 
37. It will be borne in mind that no question is presented, where intervening rights 
of strangers are affected. Devlin on Deeds, vol. 1, § 264: Hargett v. Hargett et al., 
201 Ala. 511, 78 So. 865. The house was destroyed by fire before the first payment 
was due, according to the escrow agreement, and the agreed fact of the date of the 
fire. 

[5] In view of another trial, we may say that the burden of proof was upon the 
plaintiff to show the mortgage indebtedness, as requested in the several refused 
charges that will be illustrated in charges 18, 19, 21, and 27. This was not covered 
by the oral charge of the court. 

[6] There was no error in instructing the jury that the burden of showing 
reduction of the amount of insurance was upon the defendant; and legal evidence 
to that end, as to the indorsement of reduction on the policy and notice thereof, was 
competent and available to defendant. 
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The judgment of the circuit court is reversed, and the cause is remanded for 
another trial. 
Reversed and remanded. 


Anderson, C. J., and Brown and Knight, JJ., concur. 


AMERICAN INS. CO. OF NEWARK, N. J. v. SEMINOLE COUNTY BOARD 
OF EDUCATION. No. 23654. 
Court of Appeals of Georgia, Division No. 2. Sept. 27, 1935. 
181 Southeastern Reporter 783. 
2. INSURANCE. 


Agreement made with fire insurance agent, by one unauthorized by insured, that 
premium on policy substituted for old policy by insurance agent was paid by dis- 
charging debt of old insurer to insured for return premium, held not “actual” 
payment of premium on substituted policy, within provision of substituted policy 
for return of unearned portion of premium “actually” paid. 

“Actual” is real, as opposed to potential, possible, virtual, speculative, 
conceivable, theoretical, hypothetical, or nominal. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

3. INSURANCE. 

Fire insurance agent’s substitution of new for old policy, under understanding 
that new policy premium would be paid with unearned premiums on old policy, held 
not to effect payment so as to authorize recovery of “unearned” premium on new 
policy, where agent had not remitted premiums received to old insurer and had 
no funds representing premiums received or with which to pay new policy premium, 
and where new insurer did not specifically know of conditions and consent to 
exchange, notwithstanding insured was ignorant of agent’s financial inability to 
pay premium on new policy. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

Syllabus by the Court. 

1. As was ruled by the Supreme Court in reversing the judgment of this court 
in this case (American Ins. Co. v. Seminole County Board of Education, 49 Ga. 
App. 835, 176 S. E. 795), upon certiorari (Seminole County Board of Education 
vy. American Ins. Co., 180 Ga. 661, 180 S. E. 229), lawful service was perfected 
upon the defendant. 

2. A county superintendent of schools cannot contract a debt on behalf of the 
county board of education without previous authority from the board; nor, in the 
absence of such authority, can he dispose of county funds before they are 
collected. 

3. Where a policy of fire insurance provided that, if the policy should be 
canceled or become void or cease, “the premium having been actually paid, the 
unearned portion shall be returned,” and a person unauthorized by the insured 
agreed with the insurance agent that the premium was paid by discharging the 
debt of another insurance company to the insured for a return premium on a 
previous policy on the same property, the premium on the later policy was not 
actually paid and the later insurer is not bound to pay as for a return premium. 

4. Where a fire insurance policy has been issued and the premium thereon has 
heen paid to the company’s authorized agent, who does not remit the payment to the 
company but uses it for his own purposes, and afterwards the policy is canceled 
by the company, and the company is thereby indebted to the insured for the 
unearned premiums, but the agent, who is also the agent for another insurance 
company, issues, as the agent of the latter, a new policy and delivers it to the 
insured and takes up the canceled policy, and at the time it is “understood” by the 
agent and the insured that by this exchange of policies the premium on the second 
policy is paid, but the agent has no funds in his possession representing the 
premium which had been paid on the first policy and has no money with which to 
pay the premium on the second policy and is financially unable to pay the premium, 
this arrangement, by the exchange of policies under these circumstances, where it 
is not known to the second company or consented to by that company except in so 
lar as it is known to this agent and consented to by him, constitutes no payment 
of the premium on the second policy, notwithstanding the insured at the time is not 
aware of the agent’s lack of funds in possession to pay the premium or the agent’s 
financial inability to pay it. 
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Error from Superior Court, Seminole County; C. W. Worrill, Judge. 

Suit by the Seminole County Board of Education against the American Insur- 
ance Company of Newark,. New Jersey. Judgment for plaintiff, defendant’s motion 
for a new trial was overruled, and defendant brings error. 

Reversed. 

Smith, Smith & Bloodworth and W. L. Bryan, all of Atlanta, and R. L. Cox, of 
Donalsonville, for plaintiff in error. 

E. C. Smith, Jr., of Donalsonville, and Spalding, MacDougald & Sibley and 
Sumter M. Kelley, all of Atlanta, for defendant in error. 


PARKER et al. v. HARTFORD FIRE INS. CO. OF HARTFORD, 
CONN. No. 1623. 
Court of Appeal of Louisiana. Orleans. Oct. 7, 1935. 
163 Southern Reporter 435. 
1. INSURANCE. 


In suit on fire policy, insurer must establish facts upon which it seeks release 
from contractual obligation by preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

2. INSURANCE. 

In action on fire policy in which insurer interposes defense of insured’s incen- 
diarism, every kind of evidence, circumstantial or presumptive, which tends to 
convince mind may be adduced by either side. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

3. INSURANCE. 

In action on fire policy in which insurer interposes defense of incendiarism, 
inference or presumption to which proven facts give rise must be strong and 
almost inevitable (Civ. Code, art. 2288). 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

4. INSURANCE. 

Mere creation of suspicion of insured’s incendiarism held insufficient to defeat 
action under fire policy, and facts and circumstances of each particular case must 
be addressed to sound discretion of court. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

Evidence held to establish that plaintiffs were guilty of incendiarism precluding 
recovery on fire policy on dwelling. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal frorh Civil District Court, Parish of Orleans; Wm. H. Byrnes, Jr., 
Judge. 

Action by Mrs. Josephine Parker, wife of Ernest Louis Schneider, and another, 
against the Hartford Fire Insurance Company of Hartford, Connecticut. Judgment 
for plaintiffs, and defendant appeals. ie 

Reversed and rendered. 

Lemle, Moreno & Lemle, of New Orleans, for appellant. 

Philip S. Pugh, Jr., and Harold A. Moise, both of New Orleans, for appellees. 

LecHE, Judge. 

Plaintiffs filed this suit in the Civil District Court for the parish of Orleans to 
recover the sum of $1,000, plus interest, penalties, and attorney’s fees, under a 
certain policy of fire insurance in the Louisiana standard form. 

The petition alleges that plaintiffs are the holders of policy No. 73,082 issued by 
defendant company in the principal sum of $1,000 covering household and personal 
effects, etc., while located and contained in the premises known by the municipal 
number 2530 Sage street in the city of New Orleans; that on December 21, 1932, at 
about 12:30 o’clock a. m., and while said policy was in full force and effect, a fire 
occurred in the described premises, resulting in a loss to petitioners in the full sum 
of $1,000; that the defendant failed and refused to furnish blank proofs of loss and 
denied liability. Plaintiffs pray for the full amount of the contract in the sum of 
$1,000, plus 12 per cent. damages amounting to $120, reasonable attorney’s fee in the 
sum of $150, all amounting to the sum of $1,270, with legal interest from judicial 
demand and for all costs. ; 

In its answer defedant company admitted the existence of the policy and the 
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occurrence of the fire, but alleged that the fire was preceded by an explosion due to 
the presence of gasoline on the premises placed or caused to be placed by plaintiffs. 


A verdict was returned in favor of plaintiffs in the sum of $1,049, together with 


interest and costs, and judgment was rendered accordingly. From this judgment, 
defendant has appealed. 


[1-4] The principles of law applicable to this case are firmly established in the 
jurisprudence of this state. In the first place, a distinction is made between the 
character of proof necessary to sustain a criminal charge of arson and that requisite 
to maintain a defense in a civil suit on a policy of fire insurance. Under the well- 
recognized rule of criminal law, the crime of arson must be proven beyond a 
reasonable doubt. If tlfere is reasonable doubt, there must be an acquittal. In a 
suit on a policy of fire insurance, the burden of proof rests upon the insurer to 
establish the facts upon which it has based its defense and seeks a release from its 
contractual obligation, and, as in all other civil actions, issues of fact are determined 
by a preponderance of evidence. Thus the rigorous rule of the criminal law, being 
relaxed in a civil suit, it is conceivable that under the identical set of facts an 
acquittal might be obtained of the charge of arson in a criminal suit and a good 
defense maintained in a civil suit on the policy contract. Furthermore, in cases 
of this character, every kind of evidence, circumstantial or presumptive, which tends 
to convince the mind may be adduced by either side. The reason for this rule is 
based upon the fact that the setting or causing to be set of the fire is always attended 
by the utmost secrecy. There are no eyewitnesses, and the illegal act is seldom 
exposed to the light of day. On the other hand, not only must the facts from 
which the inference or presumption of the act is drawn be established by evidence, 
but the inference or presumption to which these proven facts give rise must be 
strong and almost inevitable, or, in the language of the Civil Code (Civ. Code, art. 
2288), be “weighty, precise and consistent.” The mere creation of a suspicion will 
not suffice to defeat an action under the policy contract, and the facts and circum- 
stances of each particular case must be, in the light of the foregoing rules, addressed 
to the sound discretion of the court. Wightman v. Western Marine & Fire Ins. Co., 
8 Rob. 442; Breard v. Mechanics’ & Traders’ Ins. Co., 29 La. Ann. 764; Dunn et al. 
v. Springfield Fire & Marine Ins. Co., 109 La. 520, 33 So. 585; Baker & McDowell 
Hardware Co. v. Liverpool & London & Globe Ins. Co., 3 Orleans App. 461; Hoff- 
man v. Western Marine & Fire Ins. Co., 1 La. Ann. 216; Adams v. Liverpool & 
London & Globe Ins. Co., 5 Orleans App. 301; Catalanotto v. Minneapolis Fire & 
Marine Ins. Co., 15 La. App. 320, 131 So. 705; Exnicios v. Sun Ins. Office, 156 La. 975, 
101 So. 383, 384; Picoraro v. Insurance Co. of State of Pennsylvania, 175 La. 416, 
143 So. 360, 361; Giglione v. Norwich Union Fire Ins. Soc., 173 La. 801, 138 So. 
= St. Philip v. Lumbermen’s Ins. Co. of Philadelphia, 18 La. App. 331, 137 So. 
359, 360. ‘ 

In the light of the foregoing jurisprudence and the rules of law applicable 


to this case, we proceed to an examination of the facts and circumstances as dis- 
closed by the record. 


_ [5] On the evening of the fire, or, more properly, on the evening preceding the 
hre—for it appears that the fire occurred shortly after midnight—plaintiffs left the 
premises in their automobile between 7 and 7:30 o’clock p. m., and proceeded to the 
home of a sister-in-law, where they remained until sometime between 9 and 9:30 
o'clock p. m., at which time they left and proceeded to the home of Mr. Frank 
Hurstell, a brother-in-law, who occupied the premises 5102 St. Claude avenue, some 
distance from plaintiff's home. Mr. Hurstell and Mr. Schneider, one of the plain- 
tiffs, began at once to repair the electrical system on Schneider’s automobile and 
Were so engaged until about 12:45 a. m., at which time, though the repairs had been 
completed, they were unable to start the car in the customary manner. ‘The two 
men pushed the automobile out of Hurstell’s yard and it came to rest upon a 
street car track, impeding a street car on its way to the barn. Immediately there- 
after Hurstell backed out his own machine and the Schneider car was started by 
being pushed some distance by Hurstell. The Schneiders, husband and wife, then 
proceeded to their own home on Sage street, where they learned of the fire which, by 
that time, was well under control, if not extinguished. Thereupon Mrs. Schneider, 


pce to her testimony, fainted as a result of the shock at seeing her home 
€stroyed. 


; ‘The fire, which had been first noticed at about midnight, was unquestionably pre- 
ceded by an explosion. This fact is uncontradicted and clearly brought out by the 
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testimony of neighbors who heard the explosion, and by the condition of the prem- 
ises after the fire. One of the side walls of the house on the same side as the living 
room, dining room and kitchen, was blown out from the top so that it leaned upon 
the fence separating the premises from the house next door, a space or opening 
several feet in width being apparent between the upper side of this wall and the 
roof or upper portion of the premises. 

The house in question was constructed of wood, consisting of what is commonly 
known as frame or mill construction. It was of the cottage type. On one side from 
front to back there were a living room, a dining room and a kitchen, and on the 
other side from front to back were a bedroom, a bathroom and a rear bedroom and 
also a small screened porch. There was a concrete porch in the front of the house. 
After the fire there were found in the premises by members of the police depart- 
ment, of the fire department, and of the fire insurance patrol, several large card- 
board or fiber containers, cylindrical in shape, and of the kind in which ice cream 
is usually packed, and each capable of holding several gallons of liquid. Four of 
these containers were practically intact and the charred remains of a fifth was 
found in the kitchen, where the fire raged most fiercely. The containers were dis- 
tributed throughout the rooms of the house and three of them were damp and had 
the odor of gasoline about them, while in the other one there still remained a certain 
quantity of gasoline. The captain of one of the fire companies found the burners on 
the gas stove in the kitchen with the jets open and turned them off himself. It 
was further established that there was a hot-water heater in the kitchen with a pilot 
light burning, and the record clearly discloses that the combustible gas caused by 
the evaporation of the gasoline, which was in the containers combined with the 
escaping gas from the jets of the gas stove, gradually drifted upwards, forming 
an explosive substance which eventually came into contact with the pilot light of 
the hot water heater, thereby causing the explosion, which blew out the side of the 
house nearest the kitchen. The kitchen, wherein the combustible gas was ignited by 
the pilot light, was the most badily damaged portion of the house, and next to that 
was the dining room. The living room and the bedrooms were scorched and the 
window draperies and bed clothes burned as though a sheet of flame had swept 
through them, which are results which would follow such conditions. 

A close study of the record and of the evidence adduced by both sides convinces 
us that the fire was unquestionably of an incendiary origin. We attach no weight 
whatsoever to the attempt made by plaintiffs to show that their neighbors set fire 
to the house. The aged couple with whom plaintiffs had had some slight disagree- 
ment, in so far as this record shows, have not the slightest suspicion cast upon 
them. As was said in Exnicios v. Sun Ins. Office, supra: “In so far as relates to 
the evidence offered to show that, if the house was set on fire by any one, the act 
was that of plaintiff’s enemies and not of plaintiff, we regard the evidence offered 
by plaintiff for that purpose as unsatisfactory and as adding nothing to his case.” 

Plaintiffs’ counsel ably and strenuously attempt to show lack of motive in their 
client for destroying or attempting to destroy their home. Plaintiffs, husband and 
wife, had been married some sixteen or eighteen years and, in so far as the record 
in this case is concerned, bore a good reputation. Mr. Schneider was employed as 
a crane operator at the cotton warehouse owned and operated by the Board of Com- 
missioners of the Port of New Orleans and worked there on and off for some 
eighteen years. As was the case with most wage earners, during the depression his 
rate of pay was somewhat reduced prior to the ocurrence of the fire. He hada 
small income from raising and conditioning game chickens and from odd jobs as an 
automobile mechani¢. In addition to this, Mrs. Schneider worked at odd times as 
a cashier in a restaurant, receiving $6 or $7 per week while thus engaged. In July, 
1930, plaintiffs purchased for $1,025 the lot of ground upon which the house was 
afterwards constructed. On July 9, 1930, a loan was negotiated through the 
American Homestead Association in the sum of $3,300, and a contract was let for 
the construction of the house. The homestead valued the entire property at $4,850, 
the value of the house being fixed in the building contract at $3,300, leaving the 
value of the lot at approximately $1,550. This appraisement and valuation was 
at the time of the loan, July, 1930. Plaintiffs’ monthly payment to the homestead 
amounted to $33, and, on December 21, 1932, the date of the fire, plaintiffs had 
paid their interest installment up to November 30 and the installment on the princ- 
pal to October 31, 1932, so that the loan was one month in arrears in interest an 
two months in arrears in principal, the next payment not being due until December 
31, or some few days subsequent to the fire. At the time of the fire plaintiffs had 
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paid a total of $362.42 in principal to the homestead and over $500 in interest, 
making a total of over $862.42 actually paid in cash by them. Now this amount, 
added to the price paid for the lot, $1,025, makes a total cash outlay on the part 
of plaintiffs of $1,887.42, this amount commonly being called their equity in the 
property. There was a policy of insurance covering the house in the sum of $4,500 
with a standard mortgage or loss payable clause in favor of the American Home- 
stead Association. In addition to this there was the $1,000 policy herein sued on, 
covering the furniture. Assuming that the premises would have been considered as 
totally destroyed, and that the insurance company could be persuaded to pay the loss 
in cash rather than to exercise its option to rebuild, out of the $4,500, of insurance, 
$2,935 would have been paid to the homestead under its loss payable clause and the 
balance of $1,565 would have been paid plaintiffs. They would also have.received 
$1,000 under the policy herein sued on, making a total cash payment to them of 
$2,565, and they would still have owned the lot of ground upon which the house 
was erected. 

It is true that there is some evidence in the record that an offer to dispose of 
the house was made plaintiffs in exchange for a double cottage and $1,500 in cash, 
but this was a year or more before the fire at a time when plaintiffs were, perhaps, 
in a better financial condition and when their house was practically new. At the 
time of the fire, however, plaintiffs’ earnings were less than $100 per month and 
besides the $33 monthly payment to the homestead they were obligated to carry 
insurance on the house and to pay taxes in addition to feeding and clothing them- 
selves and supporting their automobile. 

\fter the fire plaintiffs turned their home back to the homestead and lost every- 
thing. They assigned as the reason for this that in order to restore their property 
the homestead insisted that they borrow $800 more and in their then financial state 
they did not feel that they were in a position to assume this additional obligation. 
But, under the terms of the policy contract, the insurance company was obligated to 
pay the full amount of the loss or to restore the property to its condition previously 
to the fire. It would seem that if plaintiffs really had an interest in preserving 
their home that they would have brought a suit under the other policy to compel 
the insurance company to restore the property or pay the full amount necessary to 
restore it without any loss to themselves. Under these circumstances, the complete 
abandonment of the property does not create, in our opinion, an impression of good 
faith. 

In the case of Exnicios v. Sun Ins. Office, supra, the court said: “In so far 
as relates to motive, we think that the evidence shows that if plaintiff set the 
house afire—and the evidence abundantly establishes that some one set it afire— 
plaintiff did so in the hope of gaining more for himself and his wife by burning the 
house and its contents than could be obtained by their sale, and that there were 
grounds for him to so think.” 

It is most difficult—in fact, usually impossible—in cases of this kind, to obtain 
positive evidence of incendiarism. As stated above, we must rely largely on cir- 
cumstantial evidence, but that evidence must do more than create a mere suspicion. 

In the case of Picoraro v. Insurance Co. of State of Pennsylvania, supra, in sus- 
taining the defense that plaintiff set fire to his premises, the court said: “It is true 
that the motive was not great, because the value of the building and its contents— 
together with the value of a small building beside it which also belonged to 
Picoraro and was uninsured—was almost as much as the amount of insurance on 
the building and furniture. But the evidence convinces us that the insurance money 
was more desirable than the vacant building was to Picoraro.” 


The record in that case showed that Picoraro owned several other houses and 
lots, had $1,000 in the bank and had $13,000 in two homestead associations which 
he could have drawn out at any time, yet the court found a sufficient motive to 
sustain the defense that Picoraro had set fire to his premises. 

It is not necessary for us to determine, and we do not undertake to do so, 
whether or not plaintiffs set or caused to be set the fire which destroyed their home. 
This is a civil action and to it a special defense was made. The jurisprudence 
herein cited clearly shows that, to maintain that defense, as in all other civil actions, 
a preponderance of evidence is necessary. Beyond any question of a doubt, the fire 
was preceded by an explosion, and it is likewise certain that such a set-up was 
found on the premises as to convince any fair mind that the explosion and fire 
were of an incendiary origin. There is a total absence of evidence even tending 
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to show a motive or incentive in any third person or persons. Under these circum- 
stances, the inference or presumption necessary to maintain the defense is, we 
believe, sufficiently established, and the following language of this court in St. 
Philip v. Lumbermen’s Ins. Co. of Philadelphia, supra, we believe to be particularly 
applicable: “Of course, it is possible that he was the victim of circumstances, and, 
however unlikely it may seem, some one unknown to him, acting independently 
and for some purpose of his own, may have started the fire. If such be the case, 
a grave injustice will have been done plaintiff, in his personal and property rights, 
and his good name will have been tarnished by the stigma of undeserved pollution. 
We have no doubt that instances have occurred in the past and will recur in the 
future, wherein the reliance upon circumstantial evidence has resulted in even 
ereater and more grievous error. All judicial systems, being human, are imperfect, 
and their operation must inevitably result in certain vicarious sacrifices. All a 
court of justice can do is to hew to the line of correct judicial procedure and let 
the chips fall where they may.” 

For the reasons assigned, the judgment appealed from is annulled, avoided, and 
reversed, and it is now ordered that there be judgment herein in favor of defendant, 
dismissing plaintiffs’ suit at their cost. 

Reversed. 


VOZNE v. SPRINGFIELD FIRE & MARINE INS. CO. OF SPRINGFIELD, 
MASS. No. 53. 
Court of Errors and Appeals of New Jersey. Oct. 9, 1935. 
180 Atlantic Reporter 852. 
1. INSURANCE. 


An insurance contract, like any other contract, should be enforced in accordance 
with its plain provisions. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE. 

Policy provision that conditions of insurance shall not be waived except in 
writing is valid and effective when applied to such conditions and provisions as 
relate to formation of contract of insurance and are essential to its binding force. 

(For other cases, see Insurance, Dec. Dig. § 384.) 

3. INSURANCE. 

Where fire policy covering household furniture provided that conditions of 
insurance should not be waived except in writing, admission of parol evidence that 
insured had informed insurer’s agent of existence of chattel mortgage upon fur- 
niture and that agent had promised to take care of matter, offered as evidence of 
waiver of provision of policy that policy should be void if insured property were 
encumbered by chattel mortgage unless agreement to contrary were indorsed on 
policy, held error (N. J. St. Annual 1932, § 99—77). 

(For other cases, see Insurance, Dec. Dig. § 384.) 

4. INSURANCE. 

_ Standard form fire policy covering household furniture, and providing that 
policy should be void if insured property be encumbered by chattel mortgage, held 
voided by chattel mortgage existing at time policy was issued, notwithstanding later 
payment before fire loss of mortgage indebtedness (N. J. St. Annual 1932, § 99—77). 

(For other cases, see Insurance, Dec. Dig. § 330[4].) 

Syllabus by the Court. 

1. An insurance contract, like any other contract, should be enforced in accord- 

ance with its plain provisions. 
_ 2. A policy provision that the conditions of insurance shall not be waived except 
in writing is valid and effective when applied to such conditions and provisions as 
relate to the formation of the contract of insurance and are essential to its binding 
force. 

3. The admission of parol evidence to vary such a policy provision is error. 

_ 4. A standard form fire insurance policy which provides that the policy shall be 
void if the subject of insurance be encumbered by a chattel mortgage is voided by a 
chattel mortgage existing at the time the policy was issued and is not revived by 
the later payment, before fire loss, of the mortgage indebtedness. 

5. A remark by defendant’s attorney during the early course of the trial that he 
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is willing to leave the case to the jury is not a waiver of exceptions taken to sub- 
sequent court rulings made over defendant’s objection. 

Appeal from Supreme Court. 

Action by Louis Vozne against the Springfield Fire & Marine Insurance Com- 
pany of Springfield, Massachusetts. Judgment for plaintiff, and defendant appeals. 

Reversed, and venire de novo issued. 

Arthur T. Vanderbilt and G. Dixon Speakman, both of Newark, for appellant. 
William Simon, of Newark, for respondent. 

CasE, Justice, 

The appeal is from a judgitient in the Supreme Court entered on a jury verdict 
in the Somerset Circuit in favor of the plaintiff and against the defendant. 

Defendant issued an insurance policy which by its terms insured plaintiff against 
loss by fire on his household furniture. The policy contained this provision: “This 
entire policy, unless otherwise provided by agreement endorsed hereon or added 
hereto, shall be void * * * if the subject of insurance be personal property and 
be or become encumbered by a chattel mortgage.” There was no saving indorse- 
ment. At the time the policy was issued the insured’s property was encumbered by 
an unpaid chattel mortgage open of record. Later there was a fire loss. After the 
making of the contract of insurance and before the fire, the amount due on the 
chattel mortgage was paid. Plaintiff sued upon the policy and defendant answered, 
inter alia, that the policy, by reason of the quoted clause, was void in that the sub- 
ject of the insurance was, at the issuance of the policy, encumbered by a chattel 
mortgage. 

\t the trial the plaintiff was permitted, over the objection of the defendant, to 
prove that the mortgage had been, as above stated, paid at a time between the issu- 
ing of the policy and the occurrence of the fire loss. Plaintiff was further per- 
mitted, over objection, to testify that he had, when ordering the policy, informed 
plaintiff’s local agent of the existence of the chattel mortgage. The points argued by 
the defendant are that the trial court erred in denying defendant’s motion for a 
directed verdict and in making the disputed rulings on evidence. 

[1] The policy provision is clear and unmistakable. Quite as clear and unmis- 
takable is the existence, at the inception of the contract, of the factual contingency 
upon which the entire policy was, according to its terms, to be void. An insurance 
contract, like any other contract, should be enforced in accordance with its plain 
provisions. Precipio v. Insurance Co. of Pennsylvania, 103 N. J. Law, 589, 137 A. 
549. So, unless reason be found for holding that the language does not mean what 
it says, or that the insurer has in some way undone the effect of the explicit words 
of the contract, the policy was, from the beginning, not voidable but void—null and 
of no effect. 

Plaintiff submits that he ordered the policy from one of defendant’s agents who 
had in his possession blank policies of insurance and who had the authority to 
issue the same, accept and retain premiums, and bind the company; that at the time 
of placing the order for the policy plaintiff informed the agent of the existence of 
the chattel mortgage and the agent gave assurance that he would take care of the 
matter; that the company, through its agent, failed, on issuing the policy, to make 
the appropriate indorsement and thereby waived the policy requirement. — 

That plaintiff had given the information to the agent and that the agent had 
assumed responsibility came solely from plaintiff’s lips in response to questions 
neta defendant’s objections. We first consider the admissibility of that 

The effect of the testimony was to alter or vary the terms of the written instru- 
ment. The policy was in the standard form required by legislative enactment 
Section 77 of the 1902 Insurance Act, 2 Comp. St. 1910, p. 2862, as amended by 
P. L. 1932, c. 35, p. 53 (N. J. St. Annual 1932, § 99—77). It contained, also, the 
following standard provision: “* * * No officer, agent or other representative 
of this Company shall have power to waive any provision or condition of this 
Policy except such as by the terms of this Policy may be the subject of agreement 
endorsed hereon or added hereto; and as to such provisions and conditions no officer 
agent or representative shall have such power or be deemed or held to have waived 
such provisions or conditions unless such waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege or condition affecting the insurance. under 
this Policy exist or be claimed by the insured unless so written or attached.” 

lhe leading cases in this state on the application of the parol testimony rule to 
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insurance contracts are Dewees v. Manhattan Insurance Co., 35 N. J. Law, 366; 
Franklin Fire Insurance Co. v. Martin, 40 N. J. Law, 568, 29 Am. Rep. 271; Carson 
v. Jersey City Insurance Co., 43 N. J. Law, 300, 39 Am. Rep. 584; and Snyder y. 
Dwelling House Insurance Co., 59 N. J. Law, 544, 37 A. 1022, 59 Am. St. Rep. 625. 
The opinion in the first of these cases was written for the Supreme Court by Chief 
Justice Beasley, and the opinions in the last three were written by Mr. Justice 
Depue for the Court of Errors and Appeals. In Dewees v. Manhattan Ins. Co, 
Chief Justice Beasley had himself conducted the trial at the circuit and there, 
impressed by the factual merits of the plaintiff's claim, had allowed the case to 
go to the jury, reserving questions of law for the Supreme Court in the hope that a 
legal ground might be found to support the action. With that predilection for the 
plaintiff's case he nevertheless, in expressing the court’s decision against admitting 
parol evidence upon the theory that the company was estopped because of the acts 
and representations of its agent, wrote in the opinion (page 374 of 35 N. J. Law): 
“In the long line of innumerable cases which have proceeded and been decided on 
the ground that parol evidence is not admissible as against a written instrument, 
no judge or counsel has ever intimated, as it is believed, that the same result could 
be substantially attained by a resort to this circuity. It is true that, if there be a 
substantial ground in legal principle for its introduction, the fact that it is new will 
not debar from its adoption; but I have not been able to perceive the existence of 
such substantial ground. In my apprehension, the doctrine can be made to appear 
plausible only by closing the eyes to the reason of the rule which rejects, in the 
presence of written contracts, evidence by parol. That reason is, that the common 
good requires that it shall be conclusively presumed in an action at law, in the absence 
of deceit, that the parties have committed their real understanding to writing. Hence 
it necessarily follows that all evidence merely oral is rejected, whose effect is to 
vary or contradict such expressed understanding. Such rejection arises from the 
consideration that oral testimony is unreliable in comparison with that which is 
written. It is idle to say that the estoppel, if permitted to operate, will prevent a 
fraud or inequitable result; most parol evidence contradictory of a written instru- 
ment has the same tendency; but such evidence is rejected not because, if true, it 
ought not to be received, but because the written instrument is the safer criterion 
of what was the real intention of the contracting parties.” In Franklin Fire Insur- 
ance Co. v. Martin, the question was whether the trial judge had properly received 
evidence that the agent of the company had inspected the premises at the time of 
taking the proposals of insurance and knew the manner in which the premises were 
then used. The use was more hazardous than the policy description. The opinion, 
in part, reads: “Upon principle, it is impossible to perceive on what ground such 
testimony should be received. A policy of insurance is a contract in writing, of 
such a nature as to be within the general rule of law that a contract in writing 
cannot be varied or altered by parol testimony. If it be ambiguous in its terms, 
parol evidence such as would be competent to remove an ambiguity in other written 
contracts, may be resorted to for the purpose of explaining its meaning. If jit 
incorrectly or imperfectly expresses the actual agreement of the parties, it may he 
reformed in equity. If strict compliance with the conditions of insurance, with 
respect to matters to be done by the insured after the contract has been concluded, 
has been waived, such waiver may, in general, be shown, by extrinsic evidence, by 
parol. Further than this, it is not safe for a court of law to go. To except policies 
of insurance out of the class of contracts to which they belong, and deny them the 
protection of the rule of law that a contract which is put in writing shall not be 
altered or varied by parol evidence, of the contract the parties intended to make, as 
distinguished from what appears, by the written contract, to be that which they have 
in fact made, is a violation of principle that will open the door to the grossest 
frauds.” In the Carson Case exception had been taken to the substance and service 
of the proofs of loss. The opinion states (italics by the present writer) 43 N. J. 
Law, 300, at page 310, 39 Am. Rep. 584: “Failure to comply with the condition of 
insurance with respect to the reasonableness or sufficiency of the preliminary proofs, 
may be waived by the insurer. The waiver may be by parol, although the policy 
provides that the conditions of insurance shall neither be changed nor waived, 
except in writing signed by the president or secretary. Such a stipulation applies 
only to those conditions and provisions in the policy which relate to the formation 
and continuance of the contract of insurance and are essential to the binding force 
of the contract while it is running, and does not apply to those conditions which are 
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to be performed after the loss has occurred, in order to enable the assured to sue on 
his contract, such as giving notice and furnishing preliminary proof of loss.” The 
Snyder Case likewise had relation to the sufficiency of proofs of loss and oral 
waiver of pertinent contract provisions. The opinion therein cites the Carson Case 
with approval and reaffirms the doctrine there stated. See, also, in this court 
Kupferschmidt v. Agricultural Insurance Co., 80 N. J. Law, 441, 78 A. 225, 34 L. R. 
A. (N. S.) 503 (Minturn, J.) ; and in the Supreme Court, Bennett v. St. Paul Fire 
& Marine Insurance Co., 55 N. J. Law, 377, 27 A. 641 (Beasley, C. J.) ; Robbins v. 
Farmers’ Mutual Fire Insurance Ass’n, 133 A. 513, 4 N. J. Misc. 533 (per curiam) ; 
Hanson v. National Liberty Fire Insurance Co., 100 N. J. Law, 215, 126 A. 433 
(Parker, J.). Whether the factual situation with respect to the data said to have 
been given to and the undertaking alleged to have been assumed by the agent wouid 
entitle the plaintiff to the remedy of reformation of contract, as suggested in 
Giammares v. Allemannia Fire Insurance Co., 91 N. J. Eq. 114, 108 A. 237, and in 
the Franklin Case, supra, we do not, of course, determine. Defendant did not, and 
was not called upon to, dispute or disprove the truthfulness of plaintiff’s testimony. 
Reformation is an equitable remedy unknown to the law courts. ) 

|2, 3] To restate the rule in its limitation to the present issues: A policy pro- 
vision that the conditions of insurance shall not be waived except in writing is valid 
and effective when applied to such conditions and provisions as relate to the forma- 
tion of the contract of insurance and are essential to its binding force. The policy 
provision first above set forth, applied to the facts of the case, had to do with the 
formation of the contract. The admission of parol evidence to vary that stipulation 
was error, 

|4] As to the refusal to direct a verdict: With the unlawful parol evidence out, 
there was left only a court question which. should have been determined against the 
plaintiff. A standard form fire insurance policy which provides that the policy shall 
be void if the subject of insurance be encumbered by a chattel mortgage is voided by 
the existence of a chattel mortgage at the time the policy was issued, the mortgage 
having been given by the insured himself, no knowledge by the defendant being 
shown, and no permissive indorsement appearing on the policy. Del Guidici v. 
Importers Insurance Co., 98 N. J. Law, 435, 120 A. 5: Heliotos v. Great American 
Insurance Co., 103 N. J. Law, 529, 138 A. 97. Plaintiff’s policy was in law, void, and 
a direction of verdict for the defendant should have been granted. 


The fact that the encumbrance was paid off some months after the policy was 

issued and before the fire occurred is not, in our opinion, material. The policy, 
when issued, either did or did not constitute a contract. We have decided that it 
Was not a contract; that the motions toward making a contract were abortive. There 
can be no revival where there has been no life. The testimony regarding payment 
was objected to upon the grounds that it was immaterial, and we find that it was 
immaterial; but the harm lay in the refusal to direct the jury, notwithstanding the 
testimony. 
Plaintiff argues before us that certain “riders” were so pasted upon the front 
page of the policy as to cover the provision concerning the agent’s authority to 
Waive conditions and the provision which incorporated into the contract the great 
body of the standard form policy printed on the back of the sheet. But this ques- 
tion was not raised in the pleadings and so far as the state of case discloses was 
not presented at the trial. Nothing in the court’s conclusions indicates the presenta- 
tion or the consideration of the question. The only matters put to the jury were the 
amount of the loss and the alleged fraud of plaintiff in submitting his proofs of 
loss. The case seems to have gone below on the undisputed assumption that the 
wording of the policy was visible and readable. Our own inspection of the exhibit 
brings us to the conclusion that the point has no sound factual basis. 


[5] The plaintiff further contends that because the defendant, at an early stage 
of the trial, expressed a willingness to leave the case to the jury, it thereby waived 
its exceptions. The point is without substance; if for no other reason, certainly for 
this: All of the exceptions herein mentioned were upon rulings made after the 
remark upon which plaintiff relies and against defendant’s vigorous opposition. 

The judgment below will be reversed, and a venire de novo will issue. 

For affirmance: None. 

For reversal: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Lloyd, Case, Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Het- 
field, Dear, Wells, Wolfskeil, and Rafferty—16. 
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GILLETTE v. UTICA FIRE INS. CO. OF ONEIDA COUNTY, N. Y.,, et al. 
Supreme Court, Oneida County. Sept. 11, 1935. 
282 New York Supplement 706. 
1. INSURANCE. 

_ Although legal fire insurance cancellation notice is ineffective until five days 
after service, insured may dispense with five-day period allowed for his benefit by 
returning policy to be canceled or obtaining new insurance in place thereof before 
expiration of period, which is deemed full and complete cancellation as of time of 
such act. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

2. INSURANCE. 

Act of insured in applying for replacement policy and obtaining and possessing 
such policy on day of receipt of notice of cancellation of fire policy on motortruck 
held irrevocable cancellation of original policy as of that date, since insured and 
insurer waived five-day period, although application for replacement policy requested 
its issuance from date cancellation of original policy became effective. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Action under a fire insurance policy on a motortruck by Perry Gillette against 
the Utica Fire Insurance Company of Oneida County, New York, and another. 

Order in accordance with opinion. 

Lee, Brennan & Bastow, of Utica, for plaintiff. 

Abraham J. Goldberg, of New York City, for defendants. 

ROBERTSON, Justice. 

In this action the plaintiff was the owner of a motortruck, which up to at least 
February 27, 1935, was insured by defendant Northern Insurance Company of New 
York. On that day said Northern Insurance Company of New York served a 
notice of cancellation upon plaintiff, which provided that same should be effective 
within five days. Upon receipt of said notice of cancellation, February 28, 1935, 
plaintiff took it to the agent of the defendant Utica Fire Insurance Company oi 
Oneida County, N. Y., and requested that company to issue insurance on his motor- 
truck “from the time or date that said cancellation became effective, and that the 
policy of the Northern Insurance Company of New York became void.” The 
defendant Utica Fire Insurance Company of Oneida County, N. Y., issued its fire 
insurance policy upon plaintiff’s truck, bearing date of February 28, 1935. On 
March 1, 1935, the plaintiff’s truck was destroyed by fire. 

The above are the material facts alleged in the complaint in this action, which 
is brought against both defendants. The prayer for relief asks the policy issued 
by defendant Utica Fire Insurance Company of Oneida County, N. Y., be reformed 
by providing that the term thereof begin March 4th instead of February 28th; that 
the plaintiff recover aganist either defendant the sum of $375. 


[1] Under the standard form insurance policy of New York, the insurer, in 
order to cancel a policy, must serve a notice upon the insured to that effect, which 
notice is not effective until five full days after such service. However, such five- 
day period is for the benefit of the insured, giving him an opportunity to protect 
himself if he so desires, but if he does not require or need such period, he may by 
his acts dispense with the five-day period. 

Where a company served such a notice upon an insured and in response thereto 
insured sent back the policy to the insurer before the expiration of the five days, 
the court has held that such return was a waiver of the five-day privilege, and the 
policy was canceled as of the day it was returned by the insured. Buckley _v. 
Citizens’ Insurance Co. of Missouri, 188 N. Y. 399, 81 N. E. 165, 13 L. R. A. (N. S$.) 
889. 

Where, also, an insured did business through an agency representing many fire 
insurance companies, and that agency received a cancellation from one of the insurers 
and upon receipt of such notice and before the five-day period had run, marked the 
policy canceled, and caused another policy to be issued in its place, the court has 
held that the action of such agency was a waiver of such five-day period. Rose 
Inn Corporation y. National Union Fire Insurance Co., 258 N. Y. 51, 179 N. E. 256, 
83 A. L. R. 293. 

It appears from the above cases that in this state the courts have interpreted 
the legal fire insurance cancellation notice as not effective until five days after its 
service, but any act of the insured or his agent, after its receipt, such as returning 
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the policy to be canceled or obtaining new insurance in place thereof before the 
expiration of the five-day period, is deemed a full and complete cancellation as of 
the time of such act. Other jurisdictions have also so construed the time element 
of such cancellation notices. Hamm Realty Co. v. New Hampshire Fire Insurance 
Co., 80 Minn. 139, 83 N. W. 41; Snyder v. Commercial Union Assurance Co., 67 N. J. 
Law, 7, 50 A. 509; White v. Insurance Co. of New York (C. C.) 93 F. 161: Arnfeld 
y. Guardian Assurance Co., 172 Pa. 605, 34 A. 580. 

[2] While the complaint in the case at bar does not fully disclose the facts, 
it appears that the plaintiff did receive a notice of cancellation from the defend- 
ant Northern Insurance Company of New York on February 28, 1935, and 
that plaintiff on the same day went to the defendant Utica Fire Insurance Com- 
pany of Oneida County, N. Y., and obtained a policy to replace the canceled policy. 
This new policy was dated and delivered February 28, 1935, but it is alleged in the 
complaint that plaintiff requested the Utica Fire Insurance Company of Oneida 
County, N. Y., to issue the new policy “from the time or date that said cancellation 
became effective,” and asks that that policy be reformed so that it be dated and 
become effective March 4, 1935, which would have been five days after the receipt of 
the cancellation notice. This prayer for relief seems to be based upon the assump- 
tion that said cancellation cannot become effective until five days after service. Such 
isnot the case. The cancellation notice may be effective at the option of the insured 
before such period expires. It is my opinion that the act of plaintiff in applying for 
a replacement policy, dated February 28, 1935, and obtaining and possessing it that 
day, is a clear and irrevocable cancellation of the Northern Insurance Company of 
New York’s policy. The Utica Fire Insurance Company of Oneida County, N. Y., 
was not misled; it had the cancellation notice in its possession when it issued the 
replacement policy. It must be deemed to know that the issuance of that policy 
prior to the expiration of the five-day priod was a waiver of such period. So, too, 
the acceptance of the policy by the plaintiff was a clear waiver. 

I find no material mistake of fact upon which to base a reformation of the 
policy of the Utica Fire Insurance Company of Oneida County, N. Y. I do find 
that on and after February 28, 1935, there was but one fire insurance policy for the 
protection of plaintiff’s truck and that was the policy of defendant Utica Fire Insur- 
ance Company of Oneida County, N. Y. 

The complaint is dismissed as to defendant Northern Insurance Company of 
of New York, with $10 costs. Prepare order in accordance herewith. 


GOLDSBERRY v. FARMERS MUT. FIRE & LIGHTNING INS. CO. OF 
POLK COUNTY, MO. No. 5527. 
Springfield Court of Appeals. Missouri. Oct. 7, 1935. 
86 Northwestern Reporter 578. 
1. INSURANCE. 


Petition on mutual fire policy is demurrable for failure to allege value of 
property destroyed. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

4, INSURANCE. 

In action on mutual fire policy, allegations of plaintiff’s petition that items of 
property destroyed by fire were of greater value than insurance thereon held 
sufficient allegation of value of property destroyed as against objection to intro- 
duction of evidence on ground that petition failed to state cause of action. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

3. INSURANCE. 
“ae policies are not within state valued policy laws (Mo. St. Ann. § 
OLY, Pp. » ‘ 
(For other cases, see Insurance, Dec. Dig. § 172.) 
10. INSURANCE. 

In action on mutual fire policy, whether assessment, payment of which was 
condition to insurer’s liability, was paid held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

ll. INSURANCE. 
_, Instruction that if jury found that fire policy was issued by defendant on 
plaintiff's property and had not lapsed for nonpayment of assessments of which 
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plaintiff had knowledge verdict should be for plaintiff for three-fourths of value of 
insured property at time of fire, not to exceed amount of policy, held not error, 

(For other cases, see Insurance, Dec. Dig. § 669[8].) 

13. INSURANCE. 

In action on mutual fire policy, refusal of instruction on question of insurer’s 
waiver of payment of assessment held not error where question of waiver was out 
of case for reason that no instructions on question of waiver were given for 
plaintiff, although petition alleged such waiver by insurer. 

(For other cases, see Insurance, Dec. Dig. § 669[8].) 

14. INSURANCE. 

Where method of notice of assessment due under mutual fire policy was pro- 
vided in by-laws of company, insured could only be put in default for nonpayment 
of assessment by notice provided for in charter, and knowledge otherwise acquired 
was insufficient. 

(For other cases, see Insurance, Dec. Dig. § 354[1].) 

Appeal from Circuit Court, Hickory County; C. H. Skinker, Judge. 

“Not to be published in State Reports.” 

Suit by L. M. Goldsberry against the Farmers Mutual Fire & Lightning Insur- 
ance Company of Polk County, Missouri. Judgment for plaintiff, and defendant 
appeals. 

Affirmed. 

George W. Goad, of Springfield, and Herman Pufahl, of Bolivar, for appellant. 

Ralph B. Nevins, of Hermitage, Douglas & Douglas, of Bolivar, and Neale, 
Newman & Turner, of Springfield, for respondent. 

ALLEN, Presiding Judge. 

This case is based upon a fire insurance policy, issued by the Farmers Mutual 
Fire & Lightning Insurance Company, of Polk county, to L. M. Goldsberry, the 
plaintiff and respondent herein. The policy insured Goldsberry against loss or 
damage by fire in the sum of $500 on his frame dwelling house, and the sum of 
$50 on his frame smokehouse, and for the sum of $200 on his household goods, 
wearing apparel, and other personal possessions. 

The petition was in two counts. The first count sought to reform the policy 
to properly describe the real estate on which the dwelling house and smokehouse 
were located. The court entered judgment, reforming the policy to properly 
describe the real estace, and no point is made by appellant on this action of the 
court. 

Count two in the petition is in conventional form, alleging the corporate 
existence of the defendant, the issuance of the policy and the other matters and 
things alleged in count one. The petition then alleges that on the 15th day of 
January, 1933, the dwelling house and household furniture and personal property 
were totally destroyed by fire, and that the smokehouse was damaged to the 
extent of $10. 

Plaintiff alleged the value of the property as follows: “Plaintiff further 
alleges that at the time of the fire hereinafter alleged he had an insurable interest 
in all of the property insured in said policy and in said attachment or rider; that 
said respective items of property were of greater value than the insurance 
thereon.” 

The defendant’s answer pleaded that it was a farm mutual fire insurance 
company, organized under the statutes of Missouri, governing such companies. 
The answer further alleged that if the plaintiff had a policy of insurance, it was 
not in full force and effect at the time of the fire on January 15, 1932, for the 
reason that an assessment levied on the 28th day of November, 1931, by the 
defendant, notice of which was mailed on the 8th day of December, 1931, had 
not been paid, and that this assessment was known as assessment No. 78; and 
that the assessment must be paid within 30 days from December 8th, otherwise 
the policy became inoperative; and that the policy of the plaintiff had lapsed by 
reason of nonpayment of this assessment within 30 days. The answer then set 
out that after the fire, to wit, on the 22d day of January, plaintiff came to defend- 
ant’s office and asked to pay assessment No. 78, and that he was allowed to pay 
this assessment because he was liable therefor in any event, and because he had 
insurance on other property named in the policy. 

The plaintiff's reply was a general denial and a plea that the defendant, by 
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accepting the $2 assessment paid on January 22, 1932, waived the right to set 
up the defense that the policy had lapsed, and became estopped to set up such 
a defense. Plaintiff further pleaded that the assessment was invalid. 

Defendant’s rejoinder or answer to the plaintiff’s reply specifically denied 
the plaintiff’s reply as to the payment of assessments and as to the waiver. 

The first count of the petition was tried before the court and the policy 
reformed. 

The second count, seeking to recover on the policy, as reformed, was tried 
before a jury and the jury returned a verdict in the sum of $730, which was $20 
more than the amount sued for. The plaintiff remitted $20 on this verdict. 

The defendant, in due time, filed its motion for new trial, which was over- 
ruled, and the cause comes to this court on appeal, by defendant. 

It was admitted at the time of the trial that the defendant was a farm mutual 
fire insurance company and that the policy of insurance was issued on this basis, 
and that assessments were levied from time to time to pay losses occurring to 
policyholders. 

The appellant admits that there is no question concerning the payment of 
any assessment up to assessment No. 76, which was levied on the 11th day of 
July, 1931. The question as to payment of assessments Nos. 76, 77, and 78 is a 
controverted question in the case. Assessment No. 77 was levied on the 10th day 
of October, 1931. The secretary of the company testified that on July 22, 1931, 
notice of assessment No. 76 was mailed out. That on October 20th, notice of 
assessment No. 77 was mailed, and on December 8, 1931, notice of assessment 
No. 78 was mailed, and that these notices were printed on postal cards and 
addressed to the policyholders, and dated as above set out, and placed in the 
United States mail. 

The defendant’s by-laws (section 8) is as follows: “The board of directors 
shall make assessments as often as they are necessary. Upon the order of the 
board the secretary shall execute the assessment, which shall be signed by the 
secretary and a majority of the board and filed in the office of the secretary; and 
when so filed shall be evidence in all places that the sums assessed are due the 
company from the persons against whom they are respectively assessed. Each 
member shall be assessed upon the basis of the valuation of his property pro- 
tected by his contract at such rate per cent. as will when added to the amount 
of protection money on hand in the treasury pay off the losses. When such assess- 
ments shall have been completed the secretary shall prepare a circular, a copy 
of which he shall direct to each member of this company to. his last known post 
office address, setting forth in such circular the amount due from such member 
and require him to pay such assessment to the secretary at his office within thirty 
days from date of such circular; the circular also containing the name of the 
loser for the payment of which the assessment is made, together with the amount 
awarded such loser. The mailing of such circular shall be deemed sufficient 
notice of his liability to pay. If any member shall neglect or refuse for the space 
of thirty days from the date of such circular to pay such assessment, thenceforth 
every such delinquent shall cease to have any right or claim against the company 
by reason of any contract or agreement for protection by said company. While 
any over-due assessment shall remain- unpaid such contract shall be suspended 
until the payment of the same, and the secretary after personal demand has been 
made by an officer or member of this company shall proceed by civil suit to collect 
the same on behalf of the company, with 15 per cent. for collection, with costs of 
suit.” 

The secretary of the company further testified that Goldsberry, the respond- 
ent, did not pay assessment No. 76, within 30 days from the date of notice, and 
that therefore he was delinquent and no notice of assessment No. 77 was mailed 
to him, neither was the first notice of assessment No. 78 mailed to him on Decem- 
ber 8th, because he was at this time delinquent on both assessments Nos. 76 and 
‘7. He testified that it was the custom of the company, after the expiration of 
30 days from the mailing of the first notice, if the assessment had not been paid, 
to send out a second notice. 

Fron Porter, daughter of the sécretary, who worked in the company’s office, 
testified that on December 12, 1931, the plaintiff and respondent herein, came to 
the office of the company and paid assessments Nos. 76 and 77, which were $2 
each, hut that he did not pay assessment No. 78 at that time. That when the 
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second notice of assessment No. 78 was sent out, shortly after January the 8th, 
the secretary mailed plaintiff the second notice of this assessment, and that on 
January 22d the plaintiff came to the office of the defendant with the second 
notice of assessment No. 78 and asked to pay it. She further testified that she 
had heard about his fire and hesitated to take the money, but inasmuch as the 
plaintiff was liable in any event, and because the plaintiff told her he wanted 
to keep the insurance in force on his other buildings, she receipted the card 
and handed it back to the plaintiff. She further testified the records of the com- 
pany failed to show any payment of assessment No. 78. She testified that plain- 
tiff came back later and told her that the board would not accept the $2 on 
assessment No. 78 and asked for the return of the money. That she laid the 
$2 on a table, but that he refused to pick the money up or take it with him. She 
further testified that on December the 12th Goldsberry came to the office of the 
defendant company and asked to pay his insurance. That she looked up the 
records and found he owed assessments Nos. 76, 77, and 78, but that the records 
showed that No. 78 was not delinquent, as the 30 days from the date of the 
mailing of the first notice had not elapsed, and this assessment did not become 
delinquent until January 8, 1932. She told the plaintiff that he owed for assess- 
ments Nos. 76, 77, and 78, $6 in all, and asked if he wanted to pay No. 78. 
That he said, “No,” that he did not have the money. She further testified that 
she gave him a receipt for assessments No. 76 and No. 77, and wrote it down 
in the book. She testified that the plaintiff paid her $4 covering assessments Nos. 
76 and 77, which were $2 each, and that he handed her four $1 bills at that time, 
stating that he did not have the money to pay No. 78. 

Over the objections and exceptions of the defendant, plaintiff testified that 
the reasonable value of the house was from $750 to $800; and that the reasonable 
market value of the personal property was around $600. The defendant objected 
to this testimony for the reason that the value of the property was not an issue 
under the pleadings, and that it was not competent for any purpose under the 
issues raised by the pleadings, because of the fact that the value of the property 
was not alleged in the petition. This objection was overruled by the court. 

Plaintiff testified that his receipts for the assessments paid were burned 
with the house. He further testified that in August he paid an assessment and 
got a receipt, and that this assessment was No. 76, and that the assessment was 
in the amount of $2, and that he paid it to Mart Albert, an uncle, who in turn 
paid it to the company, obtained the company’s receipt issued to the plaintiff, 
and handed this receipt to the plaintiff. That he knew that this was paid in 
August and that the receipt was dated in August. That on December the 12th 
he went to the office of the company, at Bolivar, and paid to Fron Porter 4 
for two assessments, and that these assessments were $2 each and were for Nos. 
77 and 78. That he went to the office of the company and asked how many 
assessments had been levied that year and that Miss Porter said, “I do not know, 
but you are two in the red.” That he paid these two assessments and gave her 
a $10 bill, and that she gave him back $6 in change. That he inquired how many 
assessments he owed, and she told him two, and that he again asked her if 4 
was all he owed, and that she said, “Yes.” His testimony further showed that 
the fire occurred on the 15th day of January, 1932, and that between the time 
of the fire and January 22d he received a second notice card, telling him that 
assessment No. 78 was past due and unpaid. That upon advice of his counsel 
he took this card and went to the office of the company and paid the $2, because 
the company was claiming that he was delinquent. He testified that he handed 
the $2 to Miss Porter and that she said, “I don’t know whether I should have 
sent you this card after your loss, or not.” That he never spoke to her further, 
but gave her the card and the money. That she stamped the card “paid’ and 
handed it back to him. He further testified that he had received no notice of 
assessments Nos. 76, 77, or 78 until he received this second notice of No. 78, 
after his fire. 

M. A. Albert testified on behalf of plaintiff that he was plaintiff's uncle, and 
that he carried a policy in defendant company. That in August, 1931, he paid 
his own assessment No. 76 and that at that time he paid plaintiff’s assessment No. 
76, which was $2. He further testified that he paid it at the request of the plain- 
tiff and that he received a receipt for the plaintiff, and gave it to the plaintiff. 


He further testified that Miss Porter wrote out the receipt and Goldsberry later 
paid him the $2. 
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Evidence on behalf of the defendant, by several witnesses, was to the effect 
that Goldsberry made statements to them after the fire that his insurance had 
“run out. 

Philbert Goldsberry testified that he had seen cards similar to the assess- 
ment notice cards in his father’s mail for six or seven months before the house 
burned. That he did not see the one that came marked “Second notice on Assess- 
ment 78.” This was all that he testified to on direct examination. On cross- 
examination he testified that he was at Mt. Gilead Church with his father on 
the night the house burned, and that there were a good many people there. That 
he knew Albert Barnett, a deputy sheriff of Polk county, but that he did not 
remember whether or not he had a talk with him that night at the church. He 
was asked this question: 

“Q. Now to refresh your memory, didn’t you have a talk with Albert Barnett 
at the church after word came that the house had burned, and didn’t you in that 
conversation tell Albert Barnett when he asked you whether you had any insur- 
ance that ‘No, your father did not have any insurance that he was behind with 
his assessment’ ?” 

“By Mr. Neale: We object to that your honor, because this boy, anything 
he said could not bind the plaintiff in any way. It is incompetent and immaterial 
for any purpose. . 

“By the Court: I don’t see that that would be material, it doesn’t impeach 
him. Objection sustained. 

“By Mr. Pufahl: We offer to show by this witness that at Mt. Gilead Church 
he had a conversation with Albert Barnett in which conversation Albert Barnett 
asked him whether they had any insurance and that this witness said ‘no’ that 
they did not have, that his father was behind with his assessment and had not 
paid his assessment. 

“By the Court: Overruled.” 

The defendant assigned this action of the court as error. 

The evidence shown by the books of the company was to the effect that 
assessment No. 78 had not been paid. 

J. A. Pickle, one of the defense witnesses, testified that on December 12th, 
the day plaintiff paid his two assessments that he let the plaintiff have a $10 
bill with which to pay them, and that the plaintiff handed him back six $1 bills. 
In this he corroborates the plaintiff, who testified that he used a $10 bill to pay 
the two assessments. 

After the jury was impaneled to try the case, the defendant, through its 
counsel, made the following objection: “The defendant objects to the introduc- 
tion of any evidence in this case, for the reason that the petition itself wholly 
fails to state facts sufficient to constitute a cause of action, and the plaintiff is 
not entitled to recover.” 

This general objection was in the nature of a demurrer ore tenus and was 
overruled by the court. The defendant assigns as error the action of the court 
in overruling this objection, and contends that the petition did not state a cause 
ot action, in that it contained no allegation as to the value of the property. The 
allegation regarding the value of the property has been quoted above, and is as 
follows: “Plaintiff further alleges that at the time of the fire hereinbefore 
mentioned, he had an insurable interest in all the property insured in said policy 
and in said attachment or rider. That said respective items of property were 
ot a greater value than the insurance thereon.” 

lhe defendant earnestly contends that this is no allegation at all as to the 
value of the property, and therefore the petition containing no allegation as to 
the value does not state a cause of action. 

[1] It is undoubtedly the law that a declaration or petition on a fire insur- 
ance policy should allege the value of the property destroyed, and for failure to 
so aver, the petition is demurrable. Gustin v. Concordia Fire Ins. Co., 90 Mo. 
App. 373; Id., 164 Mo. 172, 64 S. W. 178; Howerton v. Iowa State Ins. Co., 105 
M . App. 375, 80 S. W. 27; Tiller v. Farmers’ Mut. Fire Ins. Co., 220 Mo. App. 
1337, 296 S. W. 464. 

_ [2] If the petition wholly failed to state a cause of action, by failing to 
allege the value of the property, then the defendant’s objection would be well 
taken, but if the petition states a cause of action, even though inadequately, 
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imperfectly, or defectively, then such objection should not be sustained. Gustin 
v. Concordia Fire Ins. Co., 90 Mo. App. 373; Id., 164 Mo. 172, 64 S. W. 178; W. T, 
Rawleigh Co. v. Grigg et al. (Mo. App.) 191 S. W. 1019; Anderson v. Lusk (Mo. 
App.) 202 S. W. 304; Wolff v. Hartford Fire Ins. Co., 204 Mo. App. 491, 223 
S. W. 810. 

[3] If a petition would. be good after verdict, then it is good as against a 
general objection imposed before the introduction of any evidence in the case, 
and this is the test to be applied by the trial court in ruling on a general objec- 
tion, such as was interposed by defendant, in this case. 

[4, 5] The appellant in this case contends that the allegation in plaintiff's 
petition that the items of property were of greater value than the insurance 
thereon is no allegation of value whatsoever, and cites in support of this conten- 
ticn the case of Sappington v. St. Joseph Mut. Fire Ins. Co., 72 Mo. App. 74, in 
which case the petition alleged that the plaintiff had an interest in the property 
insured, to an amount exceeding the amount of insurance. The Kansas City 
Court of Appeals held that this was not an allegation as to the value of the 
property, and therefore the petition failed to state a cause of action. However, 
the Kansas City Court of Appeals disapproved the decision in the Sappington 
Case, supra, in the case of Gustin v. Concordia Fire Ins. Co., 90 Mo. App. 373. 
In disapproving the rule announced in the Sappington Case, this court 90 Mo, 
App. 373, at page 374, said: 

“It is insisted by defendant that the petition fails to state a cause of action 
and is therefore fatally defective; in that it does not allege the value of the 
property destroyed. It is no doubt true that a petition should, in plain terms, 
state the value of the property destroyed. We do not understand this to be 
denied by counsel for plaintiff. But it is contended that there is a defective 
allegation of value which must now be accepted as sufficient since the petition 
was not demurred to, nor the court asked by motion to compel plaintiff to make 
it more definite. The objection taken by defendant was well taken, under the 
rule announced in several cases—decided by us. Wright Bankers’ & Merchants’ 
Town Mut. Fire Ins. Co., 73 Mo. App. 365; Sappington v. St. Joseph Mut. Fire 
Ins. Co., 72 Mo. App. 74. 

“In those cases the attempt to allege a value was much broader and more 
specific than in this case and we are satisfied they are opposed to the spirit of 
our practice act and should be considered overruled. Indeed that was the prac- 
tical result of the case of Boulware v. Farmers’ & Laborers’ Co-Operative Ins. 
Co., 77 Mo. App. 639, in which Gill, J., discusses the question at length. When 
there is a defective or imperfect statement of value, as in those cases, though 
rendering the petition demurrable, yet a verdict will cure the defect.” 

It is our opinion that the allegation in the plaintiff’s petition, that the 
property was of greater value than the insurance thereon, was a defective, 
inadequate, and imperfect statement of value, but that it was a statement that 
the property was worth at least the amount of the insurance, which is, in effect, 
a statement of value. The defendant could have challenged this statement by a 
demurrer to the plaintiff’s petition, or if it merely desired to know the actual 
value of the property, it could have filed a motion to make the petition more 
definite and certain. This the defendant did not do. 

While it is true that farm mutual policies do not come within the valued 
policy laws of Missouri (Mo. St. Ann. § 5829, p. 4459), and that a statement of 
value is an essential requisite in a petition, on such a policy, yet the allegation 
of the plaintiff in this case is sufficient as against a general objection to the 
introduction of any testimony. 

The appellant cites us the case of Tiller v. Farmers’ Mut. Fire Ins. Co., 
220 Mo. App. 1337, 296 S. W. 464. This case can be distinguished from the one 
at bar, for the reason that in the Tiller Case, supra, there was no statement ot 
value whatsoever in the petition, nor was there any evidence showing the value 
of the property insured. 

We therefore rule that the defendant’s general objection to the introduction 
of any testimony was properly overruled, and that the defendant’s objection to 
the testimony, regarding the value of the property, was properly overruled. 

[8, 9] It has long been the rule that contradictory statements which may be 
shown for the purpose of impeaching a witness must be of facts pertinent to 
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the issue, and which could have been shown in evidence as facts independently 
of the inconsistency and not merely of opinion in relation to the matter in issue; 
and a nonexpert witness who testifies as to facts cannot be impeached or 
discredited by interrogating him on cross-examination as to prior contradictory 
and conflicting expressions of opinion, given by him either by way of testimony 
in court or by way of statements made out of court. The ruling of the trial 
court on this matter was correct and in harmony with the decisions. Harper v. 
Indianapolis & St. Louis R. Co., 47 Mo. 567, 4 Am. Rep. 353; McFadin v. Catron, 
{20 Mo. 252, 25 S. W. 506; State v. Nave, 283 Mo. 35, 222 S. W. 744; Bright v. 
Wheelock, 323 Mo. 840, 20 S.W.(2d) 684, 66 A. L. R. 263; Smith v. Chicago & A. 
R. Co., 108 Mo. 243, 18 S. W. 971. 

The appellant assigns as error that the court erred in overruling defendant’s 
demurrer to the evidence. 

[10] While it is true that the weight of the evidence, if the number of 
witnesses only were considered, tends to support appellant’s contention that 
assessment No. 78 was not paid, yet the evidence of the plaintiff and his uncle 
is to the effect that this assessment had been paid. Under the evidence in this 
case, there was a controverted question of fact that the trial court must submit 
to the jury for determination, and the action of the trial court in submitting 
this question, namely, the question of whether or not assessment No. 78 had 
been paid, was proper. The jury, in its verdict for the plaintiff, found that it 
had been paid. The trial court did not see fit to set this judgment aside, as 
against the weight of the evidence, and this court cannot do so. 

[11] Appellant complains of instructions A, B, C, and D, given on the part of 
the plaintiff. 

Instruction A merely told the jury that if they found and believed from 
the evidence that the policy in question was issued, and the plaintiff was the 
owner of the real estate on which the house and smokehouse were situate, and 
the owner of the personal property, and that the same were destroyed by fire on 
the 15th day of January, then the jury’s verdict should be for the plaintiff, unless 
the jury found from the evidence that said policy had lapsed and was not in 
force and effect at the time of said fire because of the failure of plaintiff to pay 
the assessment of November 28, 1931. 

Plaintiff’s instruction B was to the effect that if plaintiff had no knowledge 
of assessment No. 78 and was told by the company’s representative on the 12th 
day of December, 1932, that he owed only two assessments and that he paid 
these two assessments and that he received no notice and had no knowledge of 
assessment of November 28, 1931, that the defendant became estopped from 
denying liability, because said assessment was not paid. 

Instruction C told the jury that if M. A. Albert paid assessment No. 76 for 
the plaintiff, and if plaintiff paid assessments Nos. 77 and 78, that plaintiff was 
not delinquent in his assessments, and that the jury should find for the plaintiff. 

Instruction D told the jury that if their verdict should be for the plaintiff, 
they should allow him three-fourths of the fair and reasonable value of the 
dwelling house and household furniture and personal property, at the time of 
the fire, not to exceed the amount named in the policy, and the damage to the 
smokehouse. 

Viewed in the light of the facts that the payment of assessment No. 78 was 
the only real question in issue in the case, and the only affirmative defense 
raised by the defendant, then these instructions properly declared the law, and, 
when read as a whole, would not mislead or confuse the jury. We therefore 
rule that a jury was properly instructed in so far as plaintiff’s instructions are 
concerned. 

|12, 13] The defendant’s instruction No. 1, which was refused by the court, 
was fully covered in instruction No. 5, given by the court. Instruction No. 2 
Was on the question of waiver. It was not error for the court to refuse this 
Instruction on the question of waiver. This question went out of the case, for 
ihe reason that the court did not give any instructions for the plaintiff on the 
question of waiver. Therefore, the defendant was not harmed by the refusal 
of its instruction on the question of waiver. Carney v. Anheuser-Busch Brew- 
ing Ass’n, 150 Mo. App. 437, 131 S. W. 165; Dietzman v. St. Louis Screw Co., 
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300 Mo. 196, 254 S. W. 59; Reith v. Tober, 320 Mo. 725, 8 S.W.(2d) 607; Span y. 
Jackson-Walker Coal & Mining Co., 322 Mo. 158, 16 S.W.(2d) 190. 

[14] Instruction No. 5, offered by defendant, told the jury if the plaintiff, 
Goldsberry, had knowledge or notice that assessment No. 78 had been levied 
and that the 30 days in which to pay such assessment expired on January 8th, 
and that on said date plaintiff, Goldsberry, had not paid assessment No. 78, 
that he could not recover. 

The court changed this instruction by striking out the word “knowledge” 
from the instruction, leaving the word “notice.” Under the state of the record 
in this case, the action of the court was proper. The defendant’s by-laws pro- 
vide for the method of notice to be given to each policyholder, of the assess- 
ments. It was admitted that the first notice of assessment No. 78 had not been 
mailed to the plaintiff. 

The method of notice is provided in the by-laws of the company, and the 
plaintiff could only be put in default by the notice provided for in the charter; 
knowledge otherwise acquired was not sufficient for that purpose. Miner y. 
Farmers’ Mut. Fire Ins. Co., 153 Mich. 594, 117 N. W. 211; Bange v. Supreme 
Council, 179 Mo. App. 21, 161 S. W. 652. 

[15] Complaint is made by the appellant that the verdict was excessive. 
The verdict was for $20 in excess of the amount sued for. The plaintiff immed- 
iately remitted the sum of $20, and it is our opinion that this remittitur cured any 
defect or error in the verdict. 

It is the opinion of this court that plaintiff made a question for the jury as 
to the payment of the assessments; that the case was fairly submitted to the 
jury by the instructions, and that there was no error in the admission or 
exclusion of testimony, and that any irregularity in the verdict was cured by the 
remittitur. 

The judgment of the trial court is therefore affirmed. 

Smith and Bailey, JJ., concur. 


AMERICAN INS. CO. OF NEWARK, N. J. v. BLAKE. No. 23806. 
Supreme Court of Oklahoma. Sept. 25, 1935. 
49 Pacific Reporter (2d) 506. 
2. INSURANCE. 

Where insurer wired agent on April 9th to cancel fire policies which provided for 
cancellation upon five days’ notice, agent who received wire following day, but failed 
to notify insured of cancellation, held not liable to insurer which paid on policies for 
loss sustained by fire on April 14th. 

(For other cases, see Insurance, Dec. Dig. § 83[2].) 

Syllabus by the Court. 

1. Damages claimed for breach of contract cannot be recovered unless they are 
clearly ascertainable, both in their nature and origin, and it must be made to appear 
that they are the natural and proximate consequence of the breach of the contract 
and not speculative and contingent. 

2. Record examined ; held, to be sufficient to support judgment of the trial court. 

Appeal from District Court, Stephens County; Eugene Rice, Judge. 

Action by the American Insurance Company of Newark, N. J., against Harry 
A. Blake. Judgment for defendant, and plaintiff appeals. ee 

Affirmed. 

Bond & Bond, of Duncan, for plaintiff in error. 

Brown & Cund, of Duncan, for defendant in error. 

BAYLEss, Justice. 


Plaintiff in error, the American Insurance Company of Newark, N. J., plaintiff 
in the trial court, appeals to this court from a judgment of the district court of 
Stephens county, Okl., in favor of the defendant in error, Harry A. Blake, defend- 
ant in the trial court. The parties will be referred to herein as they appeared in 
the trial court. . ; 

The facts are these: Defendant, as agent for the plaintiff, wrote two policies of 
fire insurance on April 3, 1928, and so reported to plaintiff. April 9, 1928, plaintiff 
wired defendant to give notice of cancellation of said policies, and on the same day 
wrote him a letter confirming the instructions contained in the wire. Defendant 
admitted receiving the telegram April 10th, and the letter of confirmation on the 
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11th, but did not give notice of cancellation to the insureds. The policies contained 
identical provisions concerning notice of cancellation, which read, in part, as fol- 
lows: “This policy may be cancelled * * * by the company by giving five days 
notice of such cancellation.” 

The property covered by both policies was destroyed by fire on the 14th of 
April, 1928. Plaintiff was required to pay the loss, and brought this suit aginst 
defendant. When plaintiff had introduced its evidence as herein outlined, the 
defendant demurred, and the court sustained the demurrer. 

The plaintiff charged the defendant with the duty of obeying its directions, 
and with having negligently failed to obey them, by reason of which it sustained 
the loss and damage. The plaintiff labored under the burden of pleading and 
proving the foregoing allegations, and to show that the defendant’s negligence 
was the proximate cause of the loss; that is, that the loss was the natural and 
probable consequence of his negligence. 

The sole question is: Did the evidence introduced by the plaintiff establish 
a cause of action against the defendant? The defendant contends that the plain- 
tiff’s evidence is not sufficient to show that his failure to give the notice of 
cancellation was the proximate or moving cause of the loss, since, if he had 
given notice of cancellation on the 10th, when he received the telegram, or on 
the 11th, when he received the letter, the fire occurred on the 14th, which was 
within the five-day period before cancellation became absolute. Plaintiff’s answer 
to this is: The five-day waiting period is for the benefit of the insureds, and 
they might have taken some action which would have rendered the cancellation 
absolute before the fire occurred. 

In order to state and prove a cause of action against the defendant, the 
plaintiff was required to show: (1) That the negligent failure to give the notice 
of cancellation was the proximate cause of its loss, that is, had the defendant 
given the notice when directed so to do, no loss would have occurred to plain- 
tif; or (2) to state this another way, plaintiff was required to show that its 
loss was the natural and proximate consequence of defendant’s negligent disobedi- 
ence to orders. 

The telegraphic instructions were sent April 9, 1928, and, had defendant 
received the telegram and given notice of cancellation on that day, the policy 
would have remained effective on April 14th, the day of the fire, unless the 
insureds had done something to nullify the five-day waiting period. The telegram 
was not received until the 10th, and, if notice had been given on that day, the 
policy would have remained effective until the 15th, the day after the fire, unless 
the insureds had done something to nullify the five-day waiting period. The 
letter confirming the telegram was received on the 11th, and, if notice had been 
given on that day, the policy would have remained effective until the 16th, two 
days after the fire, unless the insureds had done something to nullify the five-day 
waiting period. Therefore the plaintiff was liable under the provisions of its own 
contract, and defendant was powerless to have prevented the loss had it instantly 
notified insureds of the cancellation as directed by plaintiff; in other words, the 
insureds were the only ones who could have prevented plaintiff’s loss under the 
contract. 

It is true, as argued by plaintiff and as stated in the case cited by it (Conti- 
nental Ins. Co. v. Clark et al., 126 Iowa, 274, 100 N. W. 524), that the five-day 
Waiting period preceding absolute cancellation is for the benefit and protection 
of the insureds; and it could be contracted away, waived, or abandoned. But, 
until it is shown that the insureds did so, the benefit or protection remained to 
them, and we cannot attempt to say what they would have done had they received 
notice of cancellation. 

To adopt the plaintiff’s contention that, had defendant given the notice of 
cancellation when directed so to do, the insureds could or might have contracted 
away, waived, abandoned, or destroyed this benefit, is to determine defendant’s 
liability upon speculation or surmise or contingency. Damages sought because 
of the loss occasioned by the act of a person cannot be recovered unless it is 
made to appear that such damages are the natural and proximate consequence 
of the act of the person, and that they are not speculative or contingent. See 
Davies v. Sutherland, 123 Okl. 149, 256 P. 32. 

[1, 2] The facts proved by the plaintiff are not sufficient to show that the 
loss sustained is attributable to the defendant’s failure to give the notice of can- 
cellation alone. When it has proved what it did prove, it is confronted with the 
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provision of its contract giving the insureds a period of time before cancellation 
becomes absolute which extended to or beyond the date of the fire in spite of 
any notice which could be given by the plaintiff, unless the insureds acted to 
relieve plaintiff. It says that the courts should say that such period is for insureds’ 
benefit, and that, if the courts would consider that if defendant had given the 
notice of cancellation when so directed, the insureds could or might have done 
something to relieve plaintiff’s liability and thus have averted the loss. We are 
of the opinion that such contention is based wholly on speculation which it is 
not permitted under the cases cited. 

The facts in the case of Nat. Liberty Ins. Co. v. Banta, 180 Wis. 193, 192 
N. W. 985, 986, differ somewhat from those in the case before us, although not 
in an essential matter; but, because the fire therein occurred within the five-day 
period, it was held: “During these five days the risk was that of the plaintiff.” 

The plaintiff in this case presented nothing to the trial court from which it 
could be said with any degree of certainty that, had defendant given the notice 
of cancellation when so directed, the policies would not have been in effect on 
April 14, 1928, when the fire occurred. The trial court committed no error in 
sustaining the demurrer. 

Judgment affirmed. 

McNeill, C. J., Osborn, V. C. J., and Phelps and Corn, JJ., concur. 


TRANSCONTINENTAL INS. CO. et al. v. HOLLINGSWORTH. No. 24451. 
Supreme Court of Oklahoma. Oct. 8, 1935. 
50 Pacific Reporter (2d) 200. 
1. INSURANCE. 

Generally, to state cause of action on fire policy, value of property at time 
of fire must be alleged, but other equivalent allegations are sufficient as against 
general demurrer. 

(For other cases, see Insurance, Dec. Dig. § 632.) 

2. INSURANCE. 

Petition on fire policy failing to allege value of property when destroyed 
held not demurrable where it was alleged that insurer had admitted liability to 
amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 632.) 

3. INSURANCE. 

In action on fire policy for $750, $250 on dwelling house and $500 on per- 
sonalty located therein, evidence that insurer’s adjuster had inventoried personalty 
at $774.50, calculated deduction of one-fourth, and placed three-fourths value at 
$580.88, and had valued building, with 20 per cent. deduction, at $522.42, three- 
fourths of which would be $391.83, held sufficient evidence of value to support 
judgment for $750. 

(For other cases, see Insurance, Dec. Dig. § 566.) 

Syllabus by the Court. 

In an action upon a fire insurance policy it is necessary, in order to state 
a cause of action, to allege the value of the property at the time it was destroyed. 
But a petition which does not in terms allege such value is good as against a 
general demurrer where it is alleged that the defendant fire insurance company 
had admitted liability to the amount of the policy. 

Appeal from Superior Court, Creek County; C. O. Beaver, Judge. 

Action by Mattie Williams Hollingsworth against the Transcontinental Insur- 
ance Company and others. From a judgment for plaintiff, defendants appeal. 

Affirmed. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiffs in 
error. 

Cheatham & Smith, of Bristow, for defendant in error. 

Riney, Justice. 

This is an appeal from a judgment in favor of defendant in error, herein 
referred to as plaintiff, on a fire insurance policy. The policy was for $750; 
$250 on dwelling house and $500 on household and personal effects located in 
said dwelling. 

The petition alleged the issuance of the policy in favor of plaintiff, as adminis- 
tratrix of the estate of J. M. Hollingsworth, deceased; that plaintiff paid the 
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premium in the sum of $24; she further alleged that she was the owner of the 
insured property in her own right, and that the policy had been issued to her 
as administratrix through a misapprehension of the facts and a misunderstand- 
ing as to the true ownership of the property; that the building insured was at 
one time the joint and community property of plaintiff and her husband, J. M. 
Hollingsworth; that he died July 8, 1931, leaving plaintiff the sole owner of 
the community or jointly owned property; that the insured property was at all 
times the personal property of plaintiff. 

The petition further alleged that L. W. Atteberry was the administrator of 
the estate of J. M. Hollingsworth, deceased, and that he claimed some interest 
in the cause of action, and was, therefore, made a party defendant. 

The policy was issued August 22, 1931, and expired August 22, 1934. The 
petition alleged the total destruction of the property covered by the policy on 
January 18, 1932; alleged notice of loss on the same day; that within thirty days 
after the fire a representative of the insurance company came to the premises 
and adjusted the loss and offered to pay same in full and took from _ plaintiff 
a written statement and proof of loss; that the proof of loss and notice were 
in the possession of the insurance company and could not be attached to the 
petition; that the policy had been lost or destroyed and for that reason could 
not be attached to the petition, but that defendant company had a true and 
correct record thereof in its possession. 

The insurance company filed a general demurrer to the petition which was 
overruled. 

Thereupon the insurance company filed its separate answer consisting of a 
general denial and affirmative allegations to the effect that the policy sued upon 
contained a clause making the entire policy void if the interest of the assured 
be other than the unconditional and sole ownership, or if the subject of the 
insurance be a building on ground not owned by the assured in fee simple, and 
further alleging that plaintiff was not the sole and unconditional owner of the 
property, and that she had no insurable interest whatever in the house, and that 
she was not the owner in her own right, or as the purported administratrix of 
the estate of J. M. Hollingsworth, of the land upon which the dwelling stood, 
and that said J. M. Hollingsworth had never been the owner thereof. 

\ttorney, as administrator of the estate of J. M. Hollingsworth, answered 
by. general denial and adoption of the answer filed by the insurance company, 
and alleging that the premium was paid out of money belonging to the estate 
of J. M. Hollingsworth, deceased, and claimed the right to the return of the 
premium tendered by the insurance company. 

Plaintiff replied to both answers by separate general denials. 

The cause was tried to the court without a jury, resulting in a judgment in 
favor of plaintiff, and defendants appeal. 

It is first contended that the court erred in overruling the demurrer of the 
insurance company to the plaintiff’s petition. 

The contention is based upon failure of the petition to allege the value of 
the property. 

Plaintiff contends that the question is not properly here for failure to present 
the questions in the motion for new trial. 


a In Commercial Inv. Trust v. Ferguson, 96 Okl. 163, 220 P. 925, it is held: 
‘The action of the trial court in overruling a demurrer to a petition, where the 
defendant has pleaded further, will not be reviewed by the court, unless it is 
presented to the trial court in a motion for a new trial.” 

_ Seven or more times since, this court has held to the same rule. Smith v. 
Smith, 102 Okl. 70, 226 P. 368; Shaffer Oil & Refining Co. v. Thomas, 120 Okl. 
253, 255, 252 P. 41; Sharum v. Sharum, 121 Okl. 53, 54, 247 P. 97; First Nat. 
Bank v. Orme, 125 Okl. 114, 115, 256 P. 748; Deal v. Deal, 135 Okl. 87, 88, 274 
P. 19; Anderson v. O’Dell, 136 Okl. 296, 298, 277 P. 637; Empire Gas & Fuel 
Co. v. Powell, 150 Okl. 39, 41, 300 P. 788. 


_In reply defendant cites section 203, O. S. 1931, which provides that when 
defects do not appear upon the face of the petition, objection may be taken by 
answer; and if no objection be taken, either by demurrer or answer, the defendant 
shall be deemed to have waived the same, except only the objection to the juris- 
diction of the court, and that the petition does not state facts sufficient to consti- 
tute a cause of action. 
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Zahn v. Obert, 60 Okl. 118, 159 P. 298, is cited, wherein it is held that under 
said section, objection to the jurisdiction of the court and that the petition does 
not state facts sufficient to constitute a cause of action is never waived and that 
want of jurisdiction in the trial court may be raised for the first time in the 
appellate court. 

Perry v. Snyder, 75 Okl. 24, 181 P. 147, is cited wherein it is held: “An 
objection that a petition does not state a cause of action may be urged for the 
first time on appeal.” 

[1] The general rule is that in order to state a cause of action on a fire 
insurance policy it is necessary to allege the value of the property at the time 
of the fire. But other allegations equivalent thereto are sufficient as against a 
general demurrer. 

[2] In this case the petition was sufficient as against a general demurrer. 
Allegations to the effect that defendant had admitted liability to the full amount 
of the policy and had agreed to pay plaintiff the full amount thereof were 
equivalent allegations of admission of value to the extent of the policy. 

{3] At the trial plaintiff introduced evidence tending to show the adjuster 
for the insurance company had taken an inventory of all the personal property 
aside from the building and himself placed a value thereon of $774.50, and had 
calculated a deduction of one-fourth thereof, placing the three-fourths value 
thereof at $580.88, and placed a value on the building, with a 20 per cent. deduc- 
tion of $522.42, three-fourths of which would be $391.83. This was sufficient 
evidence of value of the property to support the judgment of $750. 

This we think disposes of all the questions necessary to consider under 
the pleadings and evidence. The answer did allege that the policy contained the 
clause quoted as to ownership of the property and ground upon which the build- 
ing was located. 

Defendant produced and introduced a copy of the policy and we do not find 
the clause mentioned to be contained in the policy. 

Plaintiff proved that the policy was issued to her, and that she paid the 
premium, and that the property was destroyed by fire during the term of the 
policy. There can be no doubt as to her ownership of the personal property and 
her right to recover therefor. 

It is no concern of the insurance company where she obtained the money 
with which to pay the premium. 

The only claim of defendant Atteberry was that funds belonging to the estate 
of J. M. Hollingsworth, deceased, were used to pay the premium on the policy, 
and that he, as administrator, was entitled to the money tendered by the insurance 
company as return of the premium. 

Unless the contention of the insurance company is upheld, no part of the 
premium paid should be returned. 

There being no substantial error in the record, the judgment is affirmed. 

McNeill, C. J., and Phelps, Gibson, and Corn, JJ., concur. 


AMERICAN CENTRAL INS. CO., et al. v. BRENNER. No. 25234. 
Supreme Court of Oklahoma. June 4, 1935. 
Rehearing Denied Oct. 1, 1935. 
49 Pacific Reporter (2d) 528. 
3. INSURANCE. 

Where insurance agent did not countersign policies because he was noi 
certain that insurance would be acceptable by his companies and policies had 
not been delivered nor premiums paid at time of fire, policies held not in force 
(St. 1931, §§ 10544, 10556). 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

Syllabus by the Court. 

1. A motion for new trial is addressed to the sound discretion of the trial 
court, and its action sustaining such motion will not be disturbed on appeal, 
unless the trial court committed manifest error. 

2. Where the proof made in the trial of an action does not sustain the 
allegations of the petition, but clearly establishes the plaintiff is not entitled 
to recover on the cause of action alleged, it is the duty of the trial court to render 
judgment for the defendant; the granting of a new trial in such a case is an 
abuse of discretion. 
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Appeal from District Court, Osage County; Jesse J. Worten, Judge. 

Action by Mary L. Brenner against the American Central Insurance Com- 
pany, a corporaiton, and Insurance Company of North America, a corporation. 
From the judgment of the trial court sustaining plaintiff’s motion for new 
trial, defendants appeal. 

Reversed. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiffs in 
error. 

Macdonald & Files and Donald H. Waid, all of Pawhuska, for defendant 
in error. 

Per Curiam. 

This appeal is from the judgment of the trial court sustaining a motion for 
new trial. The cause of action stated in the petition, omitting formal allegations 
of incorporation and ownership, is as follows: 

“3. That at the time of issuance of said policy and continuously thereafter 
up to and including the time of the fire hereinafter mentioned the said Mary 
|. Brenner, the insured, and plaintiff herein, was the owner of the said property 
so insured, said property being described as a certain two-story brick mercan- 
tile building situated on Lots seven (7) and Eight (8) in Block thirty-five (35), 
Con. No. 788 (Map No. 1009) in the City of Shidler, State of Oklahoma. 

“4. That on the 18th day of March, 1931, at Shidler, Oklahoma, for valuable 
consideration, the said defendants, by their agent, John Casselman, duly auth- 
‘ized and licensed to act as such agent, did then and there countersign and 
issue said policies of insurance whereby the said defendants herein insured the 
said property, heretofore described, from the 18th day of March, 1931, at noon 
(standard time) against all direct loss or damages by fire and lightning, except 
as provided in said policies of insurance, to an amount not to exceed Four 
Thousand and No/100 Dollars ($4,000.00) on each of said policies. 

“S That the said agent did then and there make his daily report on each 
of said policies so written to said defendants, a copy of which is hereto attached, 
marked exhibits ‘A’ and ‘B,’ and made a part hereof. 

“6. That the said policies of insurance as issued were the standard form as 

required by the laws of the State of Oklahoma, but for reasons hereinafter stated 
this plaintiff is without a copy of said policies of insurance, and for said reasons 
is unable to attach hereto or make a part hereof copies of said policies of insur- 
ance. That said defendants each have copies of said insurance policies so issued 
to them. 
“7, That the policies of insurance issued by said John Casselman, as agent 
of the defendants herein, were held by the said agent to be delivered to the said 
plaintiff herein, Mary L. Brenner, when called for. That the said plaintiff has 
made frequent demands upon the said agent to deliver said policies of insurance 
but that the said John Casselman wholly fails, neglects to so deliver the said 
policies of insurance and states that he does not have the same in his possession, 
but that the same were taken from his office in Shidler, Oklahoma, by a repre- 
sentative of said defendants after the loss herein complained of occurred, with- 
out the knowledge or consent of this plaintiff. 

“8. That on the 26th day of March, 1931, said property heretofore described 
was greatly damaged and in part destroyed by fire, a statement of said loss is 
hereto attached, marked exhibit ‘C,’ and made a part hereof. 

_ “9. That the plaintiff has sustained a loss by fire as aforesaid in the amount 

of $1,843.30. 
ssid defendants ak toe eald regener eos aarti Gear ae 
‘6th day « f March, 1931, and aes that ‘the can is peri ae oy fee on ie 
26th day of March, 1931, < ‘ ‘ ey appraise said damage. A copy of 
cs notice is hereto attached, marked exhibit ‘D’ and ‘E,’ and made a 
Nar lereot, 
" ee ae yg _ Lge to appraise said damage or loss 
liable P a: : ie ay ire es to do so, and denies that it is 
=r live plaintiff in any sum whatever under said policy or on account of 
i eae ge the defendants or either of them have not paid said sum of 
1,845.30 to the plaintiff, nor any part thereof. 

“Wherefore, your petitioner prays judgment against the defendants, the 
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American Central Insurance Company, and the Insurance Company of North 
America in the amount of $1,843.30, and for such other and further relief as is just 
and equitable.” 

The evidence developed at the trial that Mary L. Brenner, through her hus- 
pand acting as her agent, employed W. P. Gover to manage and collect rent 
on a two-story brick mercantile building owned by her in the town of Shidler, 
Okl. Gover was president of the American Exchange Bank, and was also 
engaged in the fire insurance business. In addition to collecting her rent and 
superintending her property generally, Gover kept the fire insurance in force 
on the property, paying himself the premiums due from funds deposited to Mrs. 
Brenner’s credit in his bank. 

In November, 1930, he sold his interest in the bank and his insurance busi- 
ness to John Casselman, and at the same time turned over the affairs of Mary 
I.. Brenner to Elwood Hester, an employee in the bank. Gover ceased then to 
be actively connected with the affairs of the bank as well as the insurance 
agency. This arrangement was confirmed by Mr. Brenner, the plaintiff's hus- 
band. 

In March, 1931, the insurance on the Brenner property had been canceled 
or expired, and it had become necessary to seek and obtain new insurance. 
Difficulty had been experienced in obtaining insurance on property in Shidler. 
This was true of the Brenner property; at least one company had canceled 
insurance on the property, and another had refused to renew an existing policy. 

Casselman, at the request of Hester, wrote on the usual form two policies, 
one in the American Central Insurance Company, and another in the Insurance 
Company of North America, covering the Brenner property. 

These policies were not countersigned by Casselman as agent for the com- 
panies, nor were they delivered to Hester, but retained by Casselman and filed 
in his insurance cabinet. No premiums on the policies were paid, though after 
the fire Mrs. Brenner sent Casselman a check which he deposited in his bank 
to her credit. The usual report of the execution of the policies by local agents 
made on insurance written was rendered to the Oklahoma Auditing Bureau, and 
notations of the amount of premiums on the policies were made. 

Casselman testified that in making the report to the audit bureau, he was 
trying “to see if the insurance would stick.” Experiencing difficulty in getting 
insurance on property in Shidler, he had attempted this method of ascertaining 
from the companies whether or not the particular insurance was acceptable. 
If accepted, he was to countersign and deliver the policies. 

The Brenner property was damaged by fire on March 26, 1931. Due demand 
was made on the insurance companies, and upon their refusal to pay this action 
was brought. 


After a trial of the case before a jury, the district court sustained a demurrer 
to the evidence, but later sustained a motion for new trial. The motion embraced 
the following grounds: 

“1. Error of law committed at the trial. 

“2. That the court erred in sustaining the demurrer of the defendants at the 
close of plaintiff’s evidence, said order being contrary to fact and law. 

“3. Error in admitting incompetent, irrelevant and immaterial evidence and 
testimony over the objection of the plaintiff.” 

{1, 2] It is a well-established rule that a motion for new trial is addressed 
to the sound discretion of the trial court and an order granting a motion for 
a new trial will not be disturbed on appeal, unless the trial court abused its dis- 
cretion. Billy v. Le Flore County Gas & Electric Co., 166 Okl. 130, 26 P.(2d) 149. 

This, however, is a legal and not an arbitrary discretion, and where the ques- 
tions presented in the motion for new trial are purely law questions, and the 
court renders an erroneous judgment by reason of an erroneous conception of 
the law, then the order should be reversed. City of Tulsa v. Harman, 148 Okl. 
217, 299 P. 462. 


[3] This action was brought upon the theory of the existence of a written 
contract of insurance, but the evidence not only establishes that there was no 
such contract, but makes it clear that no agreement had been made. The most 
that can be said of the transaction is that Casselman was attempting to obtain 
insurance on the Brenner property. He did not countersign the policies for 
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the reason that he was not certain that the insurance would be acceptable by 
his companies. Section 10544, O. S. 1931, is as follows: “No policy of insurance 
shall be issued or delivered in this state by any foreign insurance company 
licensed to transact business in this state except through an agent who shall be 
a resident of this state and holds a certificate of authority for the kind of insur- 
ance affected by such policy which shall be countersigned by a policy writing 
agent. 

Section 10556, O. S. 1931: “No fire insurance company shall issue fire insur- 
ance policies on property in this state other than those of the standard form 
herein set forth, except as follows: First. A company may print on or in its 
policies its name, * * * the names of its officers and agents, the number and 
date of the policy, and, if it is issued through an agent, the words, ‘This policy 
shall not be valid until countersigned by the duly authorized agent of the com- 
pany at 
; In Fidelity & Casualty Co. v. Walton, 24 Okl. 671, 104 P. 909, it is held: 
‘That a policy of life insurance shall be countersigned by the agent of the com- 
pany before it shall become a valid obligation is a stipulation that the company 
has a right to make, and the completion of the contract with the signature of 
such agent during the lifetime of the insured is essential to the existence of an 
obligation which can be enforced against the company.” 

This is not a case where the terms of the contract were fully agreed to, and 
the signature of the agent unintentionally omitted. There was no stage in the 
transaction where the minds of the parties met and the contract consummated. 
Casselman never signed or delivered the policies. No premiums were paid. He 
intended only to use the written form that he had prepared in making a binding 
contract when accepted by the companies concerned. Because of the uncer- 
tainty that the companies would accept the risk, Casselman, as the agent, delib- 
erately refrained from completing the policies. It is clear that he had no inten- 
tion to enter into a binding obligation for his companies. 

The procf in this case does not sustain the cause of action. It not only 
failed to show the written contract of insurance which was essential under the 
allegations of the petition, but entirely established that no insurance contract 
existed at all. Where the proof does not sustain the allegations of the petition 
but clearly establishes that the plaintiff is not entitled to prevail on the cause of 
action alleged, it is the duty of the trial court to render a judgment for the 
defendants. The granting of a new trial in such a case is error. 

Reversed. 

The Supreme Court acknowledges the aid of Attorneys Louis A. Ledbetter, 
F. Davis, and R. S. Norvell, in the preparation of this opinion. These attor- 
evs constituted an advisory committee selected by the Judicial Council, and 
approved by the Supreme Court. After the analysis of law and facts was pre- 
pared by Mr. Ledbetter, and approved-by Mr. Davis and Mr. Norvell, the cause 
was assigned to a justice of this court for examination and report to the court. 
hereafter, upon consideration, this opinion was adopted. 

McNeill, C. J., and Riley, Phelps, Corn, and Gibson, JJ., concur. 


D 
5b 


NATIONAL FIRE INS. CO. OF HARTFORD, CONN. v. DALLAS JOINT 
STOCK LAND BANK OF DALLAS. No. 22478. 


Supreme Court of Oklahoma. Sept. 25, 1935. 


Rehearing Denied Oct. 29, 1935. 
50 Pacific Reporter (2d) 326. 


1. INSURANCE. 


Standard mortgage clause in fire policy providing that loss should be payable to 
mortgagee as mortgagee’s interest may appear, and that policy as to such interest 
should not be invalidated by act or neglect of insured, creates independent contract 
of insurance for separate protection and benefit of mortgagee, aud under such 
clause mortgagee may maintain suit in his own name for loss. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 
2. INSURANCE. 


Independent contract of insurance created by standard mortgage clause between 
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insurer and mortgagee is valid as to mortgagee, notwithstanding policy is void ab 
initio as to mortgagor because of lack of insurable interest therein. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

3. INSURANCE. 

Mortgagee in action on standard mortgage clause indorsed on fire policy issued 
by insurer to husbands of owners of realty covered by mortgage held entitled to 
recover for loss, notwithstanding mortgagors were not owners of insured property 
at time of loss, where husbands conveyed property to wives after policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Syllabus by the Court. 

1. The clause attached to an insurance policy, usually called a “union” or 
“standard” mortgage clause, providing “loss, if any, payable to mortgagee, as such 
interest may appear, and further providing that the policy as to such interest of the 
mortgagee only, shall not be invalidated by any act or neglect of the mortgagor or 
owner,” creates an independent contract of insurance for the separate protection 
and benefit of the mortgagee; and under such clause the mortgagee may maintain a 
suit in his own name to recover for a loss covered by the policy; and such cause 
of action cannot be defeated by an act or neglect of the owner or mortgagor of 
the property insured, and said policy is valid as to the mortgagee even though it 
is void ab initio as to the mortgagor, because the mortgagor did not own the 
property or have an insurable interest therein at the time the policy was issued. 

Appeal from District Court, Bryan County; Porter Newman, Judge. 

Action by the Dallas Joint Stock Land Bank of Dallas against the National 
Fire Insurance Company of Hartford, Connecticut, and others. Judgment for plain- 

. tiff, and named defendant appeals. = 

Affirmed. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff in 
error. 

Utterback & Stinson and Priscilla W. Utterback, all of Durant, for defendant 
in error. 

Per Curiam. 


This action was commenced by the Dallas Joint Stock Land Bank of Dallas, a 
corporation, defendant in error, against the National Fire Insurance Company oi 
Hartford, Conn., a corporation, plaintiff in error, and the Central State Bank of 
Sherman, Tex., Dero Austin and Elizabeth Austin, Barlow Roberts and Anna 
Roberts, in the district court of Bryan county, to recover, as mortgagee, on a fire 
insurance policy issued by plaintiff in error in favor of Dero Austin and Barlow 
Roberts, for the sum of $2,000, covering a barn and other improvements on the land 
covered by the bank’s mortgage. For convenience, plaintiff in error will be desig- 
nated as the defendant, and the defendant in error as the plaintiff, as they appeared 
in the trial court. 

The petition asked for the recovery of $900, the alleged value of a barn on the 
premises covered by said insurance policy, which was destroyed by fire September 
12, 1928. The insurance policy was dated May 14, 1927, and plaintiff’s mortgage was 
recorded in Marshall county, Okl., where the premises were situated, April 19, 1923. 
The mortgage was greatly in excess of the value of the barn destroyed. The policy 
was issued to Dero Austin, husband of Elizabeth Austin, and Barlow Roberts, 
husband of Anna Roberts. At the time plaintiff’s mortgage was given the real 
estate covered by plaintiff's mortgage was in the name of Dero Austin and Barlow 
Roberts. At that time these premises had been insured by the defendant prior to 
the issuance of the policy involved in this action, and this policy was in fact a 
renewal insurance. Prior to the time this policy was issued, Dero Austin and Bar- 
low Roberts had conveyed the premises to their wives. On June 29, 1927, the 
defendant insurance company, through its agent at Madill, Okl., and at the request 
of Dero Austin and Barlow Roberts, indorsed on said policy a national board 
standard or union clause in favor of the plaintiff, and said agent by mail delivered 
said policy with said mortgage clause to the plaintiff at its office in Dallas. 

The petition of the plaintiff is a suit upon this standard or union mortgage 
clause, which provided that loss, if any, should be payable to the plaintiff as its 
interest might appear. The petition does not allege that at the time of the giving ot 
said policy, nor at the time of the indorsement of said mortgage clause, Dero Austin 
and Barlow Roberts were the owners of the premises covered thereby, but it 1s 
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alleged that the defendant delivered its regular contract of fire insurance on May 
14, 1927, to the said Dero Austin and Barlow Roberts, and said policy was in full 
force and effect at the time of the loss, September 12, 1928. 

To his petition the defendant filed its general demurrer, which was by the 
court overruled and defendant excepted, after which the defendant filed an 
answer, among other things, alleging as a defense that neither at the time of the 
issuance of the policy, nor at the time of the alleged loss, did Dero Austin and 
Barlow Roberts, or either of them, have any ownership or insurable interest 
whatever in the property covered by said policy, and that the plaintiff at such 
times had knowledge of such lack of ownership of said property, and that by 
reason thereof and the terms and provisions of the policy, the same was at its 
inception, and at the time of the alleged fire, null and void. 

To this answer the plaintiff filed a reply attempting to plead estoppel on the 
part of the defendant to plead that the property was not insured in the name 
| the owners but in the names of the husbands of the owners. The defendant 
moved to strike this reply from the files, as a departure, which was overruled, 
and exceptions taken. Objections were also made to the introduction of any 
evidence in support of the reply, which objections were by. the court overruled, 
and exceptions taken by the defendant. The lower court rendered judgment in 
favor of the plaintiff, against the defendant, for $900, to which the defendant 
excepted, and from which judgment the defendant appealed to this court. 

The defendant urges five errors in its argument for reversal of the judg- 
ment of the lower court. In the view we take of the law, theses errors may all 
be considered together for the sake of brevity. There is, in our opinion, but 
one question of law involved in this case, and the decision of that question will 
determine each of the alleged errors adversely to the contentions of the defend- 
ant. 

|1, 2] The action of the plaintiff was based upon a union .or standard mort- 
vage clause indorsed on a fire insurance policy issued by the defendant to the 
two husbands of the two owners of the real estate covered by plaintiff’s mortgage, 
and the union mortgage clause, delivered by the defendant to the plaintiff, as 
mortgagee. Plaintiff’s mortgage was dated in 1923, and at that time the property 
was owned by Dero Austin and Barlow Roberts. Plaintiff's mortgage was signed 
by these owners and their wives, Elizabeth Austin and Anna Roberts. The 
insurance policy involved in this action was dated May 14, 1927, and was written 
by the defendant’s agent at Madill, Marshall county, Okl., and a month and a 
half later, June 29, 1927, the standard mortgage clause was attached thereto by 
defendant’s agent and mailed to the plaintiff at its office in Dallas, Tex. Some 
time between the date of the plaintiff’s mortgage and the date of the insurance 
policy involved herein, Dero Austin and Barlow Roberts conveyed the real 
estate covered by plaintiff's mortgage to their wives. There was no change of 
ownershp after the writing of this policy, May 14, 1927; the change was prior 
to that date, and while former insurance was in full force and effect in favor of 
the plaintiff and written by the defendant. 

This court, in. the case of Fidelity-Phenix Fire Insurance Co. v. Cleveland, 
37 Okl? 237, 156 P. 638, 639, held that the union or standard mortgage clause 
usually attached to insurance policies, which provides, in substance, “Loss, if any, 
payable to * * * mortgagee, * * * as hereinafter provided: It being hereby 
understood and agreed, that this insurance as to the interest of the mortgagee 
or trustee only herein, shall not be invalidated by any act or neglect of the 
mortgagor or owner of the property insured,” creates an independent contract 
of insurance for the separate protection and benefit of the mortgagee; and that 
the mortgagee may maintain a suit in his own name to recover for a loss covered 
by the policy, and such cause of action cannot be defeated by any act or neglect 
ff the owner or mortgagor of the property insured. 

In that opinion this court draws a sharp distinction between the “loss pay- 
able” clause and the union or standard mortgage clause. In the former, if the 
insurance policy, for any reason, is invalid as to the insured, it is equally invalid 
as to the mortgagee; while under the union or standard mortgage clause, the 
nlortgagee has a separate contract of insurance which is not affected by any act 

r neglect of the mortgagor. This distinction was apparently overlooked in the 
case of Phoenix Insurance Company v. First National Bank, 129 Okl. 204, 264 P. 
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142, which is cited by the defendant herein, as an authority that even if a 
standard or union clause is issued to a mortgagee, if the policy be void as to the 
1uortgagor, it is likewise void as to the mortgagee. That is not the law in this 
state and is against the clear weight of authority in the other states. 


This court, in the late case of National Fire Insurance Co. v. Finerty Invest- 
ment Co., 170 Okl. 441, 38 P.(2d) 496, again followed the Fidelity-Phenix Fire Ins. 
Co. v. Cleveland Case, supra. 

The authorities seem to be unanimous in holding that under the union or 
standard mortgage clause, the rights of the mortgagee cannot be affected by any 
act or neglect of the owner or mortgagor, occurring after the issuance of the 
policy. The only difference of opinion as to the effect of such a clause is when 
the act of the mortgagor or owner relied upon to void the policy as to the 
mortgagee is some misrepresentation or concealment at the time of the issuance 
of the policy. Most courts hold that as to such act on the part of the owner or 
mortgagor the rights of the mortgagee are not affected. Perhaps the oldest case 
ii support of this proposition is the case of Hastings v. Westchester Fire Ins. 
Co., 73 N. Y. 14; see, also, Eddy v. London Assurance Corporation, 143 N. Y. 
311; 38 N. E. 307, 310, 25 L. R. A. 686; Goldstein v. National Liberty Ins. Co,, 
256 N. Y. 26, 175 N. E. 359, where the Court of Appeals of New York held that 
a fire insurance policy containing the standard mortgage clause, though void as 
to the insured because of breach of warranty, was valid as to the mortgagee from 
its inception. 

In the case of Reed v. Firemens’ Ins. Co., 81 N. J. Law, 523, 80 A. 462, 464, 
35 L. R. A. (N. S.) 343, in the opinion Justice Voorhees says: “We have already 
determined that the contract insured the mortgagee’s interest separately, and 
there appears to be an undoubted consideration for such contract, not dependent 
upon the contract with the owner. Therefore, admitting, for argument’'s sake, 
that the contract with Fabrikant was void, and never sprang into existence, 
because a condition precedent had been broken by him, yet there arises an 
estoppel in favor of the mortgagee against the company, precluding it from 
setting up that state of affairs to free itself from liability. It has independently 
promised to pay the mortgagee’s loss and has represented the instrument to be 
a policy, and has, by referring to it, made use of that instrument as a valid, sub- 
sisting agreement for the purpose of more definitely, by such reference, mani- 
festing its contract with the mortgagee. Therefore the wording of the clause 
should be taken distinctly to declare that the policy is valid and enforceable, and 
will so continue until rendered invalid by a subsequent act or neglect. The 
words of the clause, ‘loss shall be payable’ amount to a waiver by the company, 
in favor of the mortgagee, of the effect of any prior or contemporaneous act of 
the owner which would have a vitiating effect upon the policy.” 


In the case of Syndicate Insurance Co. v. Bohn, 65 F. 165, 177, 12 C. C. A. 531, 
27 I.. R. A. 614, 621, Justice Sanborn, after giving the history of insurance 
policies intended to secure the interest of the mortgagee, and the change from 
the old “loss payable” clause to the standard or union clause gives the reason 
for sustaining the insurance in favor of the mortgagee under a standard clause 
even though the original insurance was void because of breach of warranty on the 
part of the mortgagor or owner, in the following language: 

“They tendered to this mortgagee their own policies running to third parties, 
and their contracts with the mortgagee that these policies should not be invali- 
dated by any act or neglect of those parties. The policies had been issued by 
themselves, and any third party had the right to rely upon their statement as to 
the validity of their own policies. The policies certainly could not be invalidated 
unless they were then valid, and the tender of them to this mortgagee as contracts 
of insurance of its interest as mortgagee, with promises that they should not be 
invalidated, was a clear representation to the latter that those policies were then 
valid. The mortgagee undoubtedly relied upon this representation, and on the 
faith of it accepted the policies and the mortgage clauses as binding agreements 
of indemnity. 


“If the insurance companies had notified this mortgagee at any time before 
the loss that the original policies were or might have been invalid at the inception 
of the contracts between them, the latter would undoubtedly have surrendered 
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the contracts, and sought insurance elsewhere. They waited until the loss had 
occurred, and it is now too late for them to retract their representations.” 

Following the same principle are the following cases: Metropolitan Life Ins. 
Co. v. Mennonite Mutual Fire Ins. Co., 131 Kan. 628, 293 P. 402; Hanover Fire 
Ins. Co. v. Bohn, 48 Neb. 743, 67 N. W. 774, 58 Am. St. Rep. 719; Allen v. St. 
Paul Fire & Marine Ins. Co., 167 Minn. 146, 208 N. W. 816; People’s Savings Bank 
y. Retail Mer. Mutual Fire Ins. Assoc., 146 Iowa 536, 123 N. W. 198, 31 L. R. A. 
(N. S.) 455; Bacot v. Phoenix Ins. Co., 96 Miss. 223, 50 So. 729, 25 L. R. A. (N. S.) 
1226, Ann. Cas. 1912B, 262; Gilman, Adm’r vy. Commonwealth Ins. Co., 112 Me. 
528, 92 A. 721, L. R. A. 1915C, 758. 

[3] Clearly, plaintiff’s petition, based upon the standard mortgage clause, 
stated a cause of action against the defendant, and it was not error for the lower 
court to overrule defendant’s demurrer thereto. The answer of the defendant 
did not plead any breach by the plaintiff of any of the conditions in the standard 
mortgage clause, and the answer, therefore, did not state a defense to the 
petition, and for that reason did not require a reply. Plaintiff’s reply thereto 
was, therefore, unnecessary, and while this reply was in form a departure, it was, 
to say the least, harmless error not to strike the reply, and evidence offered in 
support of the reply was immaterial. The answer merely alleged that -the 
assureds were not the owners of the property at the time of the issuance of the 
policy and at the time of the fire, and that plaintiff at such times had knowledge 
of such lack of ownership, but the evidence did not prove this allegation of the 
answer. Nevertheless, it was more the duty of the defendant, than of the 
plaintiff, to see that the insurance policy was issued to the real owners; and when 
the defendant, June 29, 1927, issued to the plaintiff a standard mortgage clause, 
it vouched for the validity of the insurance policy upon which such clause was 
issued. 

The judgment of the lower court is therefore affirmed. 

McNeill, C. J., and Riley, Busby, Phelps, and Gibson, JJ., concur. 

The Supreme Court acknowledges the aid of Attorneys John Adams, J. M. 
Springer, and W. H. Wilcox in the preparation of this opinion. These attorneys 
constituted an advisory committee selected by the State Bar, appointed by the 
Judicial Council and approved by the Supreme Court. After the analysis of 
law and facts was prepared by Mr. Adams and approved by Mr. Springer and 
Mr. Wilcox, the cause was assigned to a justice of this court for examination and 
report to the court. Thereafter, upon consideration, this opinion was adopted. 


QUEEN INS. CO. OF AMERICA v. BAKER. No. 25082. 
Supreme Court of Oklahoma. Oct. 22, 1935. 


: 50 Pacific Reporter (2d) 371. 
1. INSURANCE. 
_ Evidence showing that insured in good faith had furnished insurer with what 
insured plainly intended as proof of loss and had offered to furnish such other or 
further proofs as insurer might require, and that insurer had maintained silence 
until after expiration of time for furnishing proofs, held to sustain finding to effect 
that insurer had waived requirements of policy as to furnishing proofs of loss. 
(For other cases, see Insurance, Dec. Dig. § 665[7].) 
2. INSURANCE. 


_ Inaction on fire policy wherein insurer relied upon alleged failure of insured to 
furnish proper proofs of loss, instruction in reference to contention that where 
insured had furnished insurer with what insured plainly intended as proof of loss 
and had offered to furnish such other or further proofs as insurer might require, 
insurer’s silence until after expiration of time for furnishing proofs amounted to 
waiver of requirements of proofs of loss held to sufficiently inform jury that silence 
of insurer, to constitute waiver, must have misled insured to her prejudice. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 
4. INSURANCE. 

In action on fire policy for loss sustained through destruction of household 


goods and furniture, evidence held insufficient to show that insured had placed a 
traudulent valuation upon destroyed property. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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Syllabus by the Court. 

1. When insured in good faith furnishes insurer with what insured plainly 
intends as a proof of loss and offers to furnish such other or further proofs as the 
insurer May require in event insurer does not consider the intended proof a sufficient 
compliance with the terms of the policy, insurer is bound to inform insured in what 
particulars the intended proof is insufficient; and under such circumstances mere 
silence on the part of insurer, until after the expiration of the time for furnishing 
proofs, is such conduct as will justify a jury in finding that the insurer waived the 
requirements of the policy as to furnishing proof of loss. 

2. Instructions examined in connection with the rule of law stated in syllabus 
No. 1 and approved. 

3. The mere fact that a verdict is slightly excessive does not necessarily mean 
that the same was rendered under the influence of passion or prejudice. 

4. A motion for judgment notwithstanding the verdict should never be sustained 
unless the movant is entitled to judgment on the pleadings, or unless special interrog- 
atories submitted to the jury are inconsistent with the general verdict. 

5. When no reversible errors of law have been committed by the court and a 
properly instructed jury has returned a verdict based upon competent evidence which 
reasonably tends to support the same, such verdict will not be disturbed by the 
Supreme Court. 

Appeal from District Court, Tulsa County; Thurman S. Hurst, Judge. 

Action by Grace E. Baker against the Queen Insurance Company of America, 
to recover on a fire insurance policy. From a judgment for plaintiff, defendant 
appeals. 

Affirmed. 

A. K. Swann, of Tulsa, for plaintiff in error. 

J. J. Henderson and Quinn Dickason, both of Tulsa, for defendant in error. 

Per Curiam. 

Herein the parties will be referred to as they appeared in the trial court. The 
facts out of which this action arose briefly are as follows: 

Upon application of the plaintiff the defendant executed a policy of fire insur- 
ance, insuring the plaintiff against loss by fire of certain personal effects, household 
goods, and furniture contained in plaintiff’s home. The amount of the policy was in 
the sum of $2,700, covering a period from August 8, 1931, to August 8, 1932. The 
policy was issued through the defendant’s local agency, and, as had been the custom 
of plaintiff in connection with other insurance for several years prior to the issuance 
of this policy, the plaintiff left the same in the possession of the local agency. 

During the period of the policy’s effectiveness and about the 6th day of Decem- 
ber, 1931, plaintiff’s home and the insured property were partially destroyed by fire. 
Immediately thereafter, plaintiff went to the office of the local agency and asked for 
blank forms upon which to make out proofs of loss. An employee of the agency 
referred the plaintiff to the adjustment company. There, the adjuster refused to 
give plaintiff the blank forms which she requested. Thereupon, plaintiff sought the 
aid of an attorney, who wrote the defendant under date of December 31, inclosing a 
list of the furniture and goods which plaintiff claimed had been destroyed by the 
fire. The letter was as follows: 

“F.C. Swindell, Attorney at Law, 926 Exchange Bank Building, Tulsa, Okla. 
‘December 31, 1931. 
“Queen Insurance Company of America, c/o Insurance Agency, Drew Building, 
Tulsa, Oklahoma. 
“In re: Policy No. 82159—Grace E. Baker. 
“Gentlemen: As attorney for Mrs. Grace E. Baker I am enclosing herein the list of 
household goods which are covered by insurance in the above numbered policy, with 
an itemized statement of the approximate value of each article. 

“You no doubt have been informed of the loss of this property caused by fire 
in the early part of December. If this statement is not sufficient please advise me 
at once in order that we may comply with your requests in making proof of loss. 

“Yours very truly, 
“FCS/B F. C. Swindell.” 

The enclosed list was not sworn to by the plaintiff, nor was the same designated 
a proof of loss. Later, and before time to file proof of loss had expired, plaintiff's 
attorney wrote the defendant as follows: 
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; “January 30, 1932. 
“Queen Insurance Company of America, Drew Building, Tulsa, Oklahoma. 


“In re: Policy No. 82159—Grace E. Baker. 
“Dear Sir: Under date of December 31, 1931, I forwarded to you a copy of the 
list of property, and its valuation that was lost by fire on December 6, 1931. In the 
same letter I requested that you send me a form for making proof of loss in the 
event that this communication was insufficient. At this time I have had no reply 
of any kind from you. Will you please acknowledge receipt of the letter, and in 
addition thereto send me your proper form for making proof of loss? 
“Yours very truly, 
“F.C. Swindell.” 
The policy required the insured to submit to the insurance company within sixty 
days from the date of loss a sworn proof of loss. Two days after the expiration 
of this sixty-day period plaintiff received from the insurance company a letter as 
follows : 
“Tulsa, Oklahoma—February 5, 1932. 
“Registered 
“Grace E. Baker, 502 New R. T. Daniel Bldg., 3rd and Boston Tulsa, Oklahoma. 
“Re: Policy #82159 Queen Ins. Tulsa, Oklahoma Agency. 
“Dear Madam: The undersigned insurance company is in receipt of a document 
dated December 31, 1931 addressed to the Queen Insurance Company of America, c/o 
the Insurance Agency, Drew Building, Tulsa, Oklahoma signed by Mr. F. C. Swin- 
dell as your attorney. 
“If this is intended as complying with that portion of your policy relative to 
sworn statement in proof loss the same is unsatisfactory and is returned to you. 
“You are notified and informed that the undersigned insurance company saves 
and reserved unto itself all the terms, provisions, conditions and forfeitures under 
the above captioned policy, with the intention at all times standing upon and assert- 
ing the same and you are further informed that a strict compliance with the said 
policy provisions will be required. 
“You will please therefore govern yourself accordingly. 
“Yours very truly, 
“The Queen Insurance Company, 
“By The Fuller Adjustment Company, 
“By Joe A. Goodnough, Adjuster. 
“TAG:B” 


The defendant having denied liability, plaintiff brought the action in which this 
appeal is taken. 

Upon a trial of the action, a jury returned a verdict for the plaintiff in the 
sum of $2,000. Thereafter defendant’s motion for new trial was overruled, the court 
requiring plaintiff to file a remittitur in the sum of $500, and judgment accordingly 
was rendered against the defendant in the sum of $1,500. a 

Defendant complains that plaintiff’s petition failed to state a cause of action, 
that plaintiff's evidence failed to prove a cause of action, and that the court improp- 
erly refused to give to the jury one of defendant’s requested instructions. All of 
these assignments of error go to the question of whether or not the defendant 
waived compliance with the strict terms of the policy in connection with the submis- 
sion of a proof of loss. Plaintiff in her petition pleaded such waiver, and both the 


allegations of the petition and the evidence introduced at the trial showed the facts 
hereinbefore related. 


_ The evidence as to some of these facts was in sharp conflict. However, the 
jury has accepted plaintiff's version of the controverted questions and has rejected 
the version of the defendant. This court, therefore, may not inquire into the ques- 
tion of which version is correct, but must accept the plaintiff’s version, since there 
's competent evidence reasonably tending to support the same. 

[1] This court held in the case of Liverpool & London & Globe Insurance Co. 
Vv. Cargill, 44 Okl. 735, 145 P. 1134: “When the insured, in good faith and within 
the stipulated time, does what he plainly intends as a compliance with the require- 
ments of his policy as to proof of loss, good faith equally requires that the company 
shall notify him promptly of any objections thereto, so as to give him an opportun- 
ity to obviate them, and mere silence may so mislead him, to his disadvantage, to 


ro the company satisfied, as to be of itself sufficient evidence of waiver by 
estoppel.” 
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In 26 C. J. at page 400, it is said that the foregoing rule is especially applicable 
“where insured inquires, in sending the proofs whether further statements are 
required, or offers to make such further statements and furnish such further infor- 
mation as may be demanded.” 

In the instant case there was sufficient evidence upon which the jury could find 
that the defendant waived the “proof of loss” requirement of the policy. The 
defendant contends that there was no evidence introduced to prove that the plain- 
tiff intended the unsworn list of destroyed articles as a proof of loss, further, that 
there was no evidence to prove that the defendant understood that the plaintiff so 
intended. But both of the letters written by plaintiff’s attorney to the defendant 
show upon their faces that the list furnished was intended as a compliance with the 
requirements of the policy as to proof of loss unless defendant should notify plaintiff 
that the defendant considered such list insufficient. Further, the insurance company 
was bound to have understood from these letters that, unless the company made 
objections to the statement furnished, the plaintiff intended the statement as a proof 
of loss and was attempting thereby to comply with the requirements of the policy. 
That the insurance company understood or presumed that the insurer intended the 
statement as a proof of loss and was attempting thereby to comply with the require- 
ments of the policy is shown by the following statement in the letter of February 
5th, which was written by the company after the time to file proof of loss had 
expired, to wit: “If this is intended as complying with that portion of your policy 
relative to sworn statement in proof of loss the same is unsatisfactory and is 
returned to you.” 

Under these circumstances good faith required the company promptly upon 
receipt of the letter to reject the statement and advise the plaintiff that the same 
would not be considered as a compliance with the terms and conditions of the policy, 
instead of waiting until the sixty-day period had expired. 

Defendant states in its brief that ordinarily defenses based upon the lack of a 
proof of loss are not urged seriously, but that in the instant case the defendant is 
compelled to urge these defenses in order to protect itself against the exorbitant, 
unreasonable, and willfully fraudulent claim of the plaintiff. It may be stated in 
passing that the evidence in this case most certainly yields the.inference that the 
plaintiff did not deal fairly with the defendant. The jury, of course, as will be seen 
later, found that the plaintiff was not guilty of making fraudulent demands, and this 
court is precluded by that finding, there being evidence to support the same. How- 
ever, assuming that the plaintiff willfully attempted to defraud the insurance com- 
pany by knowingly swearing that the destroyed property was of a value much greater 
than its actual value, this fact would justify the defendant in denying liability and 
in contesting the plaintiff’s claim to the utmost. But it would not justify the defend- 
ant in failing to exercise good faith toward the plaintiff with reference to advising 
her of its objections to the intended proof of loss. The provision in insurance 
policies requiring a proof of loss is placed therein for the protection of the insurance 
company. It is there for the purpose of assuring that the company will promptly be 
informed of the insured’s claim in connection with the circumstances under which 
the loss occurred and the extent of such loss. The provision should be used for 
that purpose and not as a trap by which the insurance company is enabled to defeat 
the demands of its policy holders. If the company conceives that a particular demand 
is unjust, it has a right to have that issue determined by an impartial and unpreju- 
diced tribunal. But it will not be allowed to determine that issue for itself, and, 
taking the position that “the end justifies the means,” lead the insured to believe 
that his attempt to comply with the requirements of the policy is sufficient, and then 
defeat his demand upon the ground that the attempt to comply with the requirements 
was insufficient. Of course, we are not to be understood as holding that noncom- 
pliance with the proof of loss requirement is not a defense in those cases in whici 
the insurer has done nothing to mislead the insured in that connection. 

[2, 3] On the issue which has been discussed, the court instructed the jury as 
follows: 


“You are further instructed that if you find and believe by a preponderance ol 
the evidence that the plaintiff, acting through her attorney, plainly intended the 
itemized statement with the letter thereto attached, which has been introduced in 
evidence as Plaintiff’s Exhibit 3, as a proof of loss, and the defendant understood 
therefrom that the plaintiff plainly intended the same to be a proof of loss, and with 
such knowledge failed to notify the plaintiff that it was insufficient, and the plaintiff, 
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relying upon the failure of the defendant to so notify her that such proof was insuffi- 
cient, failed to submit a more formal and sworn proof, then and under such cir- 
cumstances the conduct of the defendant would constitute a waiver of a sworn 
proof of loss. 

“On the contrary, if the plaintiff did not plainly intend said letter and itemized 
statement as a proof of loss, or if the defendant did not understand therefrom that 
she intended the same as a proof of loss, or if she did not rely upon the silence of 
the defendant as to the sufficiency of the same, then the defendant would not be 
held to have waived the filing of a sworn formal proof of loss. 

“In this connection you are told that the mere failure or refusal of the defend- 
ant to furnish to the plaintiff blanks for formal proof of loss would of itself not 
coustitute a waiver of that provision of the policy requiring sworn proof of loss; 
nor would the fact that the adjuster for the defendant investigated said loss of itself 
constitute a waiver of the requirement for a sworn proof of loss.” 

This instruction properly stated the law, and defendant admits as much in its 
brief. But it contends that the court should have gone further and instructed the 
jury that the silence of the insurance company, in order to constitute a waiver, must 
be found to have misled plaintiff to her prejudice. The jury, in returning a verdict 
for the plaintiff, necessarily found, under the instruction given, that the plaintiff, 
after the defendant’s receipt of her statement and letters, relied upon the defendant’s 
silence as a waiver of objection to the intended proof of loss, and that by reason of 
such reliance she failed to submit a more formal proof of loss. The jury was 
sufficiently advised that in order to constituet a waiver by estoppel the plaintiff must 
have been misled, and they necessarily found that such was the fact. And, of course, 
the “detriment” or “prejudice” to which she was misled was that which would result 
if the estoppel should not be allowed, viz., her failure to recover. Defendant argues 
that in order to invoke the doctrine of waiver by estoppel a party must, as a result 
of the inequitable conduct of the other party, have suffered some detriment or injury 
without regard to whether or not the estoppel is allowed. But such is not the law. 
10 R. C. L. 697. We cannot presume in the face of the findings of the jury, instructed 
as it was, that the plaintiff deliberately forfeited her rights ungler the policy. 

Defendant’s requested instruction, which the court refused to give to the 
jury, was merely an elaboration upon the more concise instruction set out above. 
The requested instruction merely emphasized that no one of the various actions 
of the defendant, standing alone, would constitute a waiver, and it failed 
sufficiently to advise the jury just what facts and circumstances, taken in con- 
nection with one another, they might consider in determining whether there was 
a waiver. No error was committed by the court in its instructions. 

14] Another of the defenses of the defendant was based upon the policy’s 
provision which is as follows: “This entire policy shall be void if the insured has 
concealed or misrepresented, in writing or otherwise, any material fact or cir- 
cumstance concerning this insurance or the subject thereof; or if the interest of 
the insured in the property be not truly stated therein; or in case of any fraud 
or false swearing by the insured touching any matter relating to this insurance 
or the subject thereof, whether before or after a loss.” 

_ The plaintiff in her verified petition alleged that the destroyed property was 
of the value of $4,166. In her testimony given at the trial she stated that the 
value of a piano which was burned was in the sum of $1,000. It also appears that 
substantially the same testimony was given in a prior trial, the outcome of which 
trial was a dismissal by the plaintiff of her action prior to submission of the 
case. The jury, assuming that it followed the instructions of the court, by its 
verdict found that three-fourths of the value of the destroyéd property was in 
the sum of $2,000 (this for the reason that the court instructed the jury that 
under the provisions of the policy the insured was entitled to recover only three- 
fourths of the value of the destroyed property). The jury, therefore, believed that 
the true value of the destroyed property was $2,666.66, rather than $4,166, as 
caimed by plaintiff. The jury further found in response to a special interroga- 
‘ory submitted to it by the court that the true value of the piano in question was 
S100, rather than $1,000, as claimed by plaintiff. The defendant contends that 
these facts, that is, the valuation placed upon the property by the plaintiff as 
compared with the true value of the property as determined by the jury, show as 
‘matter of law that the plaintiff was guilty of gross overvaluation of such a 
nature as to render the policy void, that is, that the undisputed facts are such 
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as to overcome the presumption of honesty, preclude the possibility of honest 
mistake, and prevent escape from the conclusion that the plaintiff was guilty of 
willful and fraudulent claims. We cannot agree with this contention. It appears 
that the valuation of $4,166 originally placed upon the destroyed property included 
some items about the ownership or value of which the plaintiff later admitted 
she was mistaken, and it included a number of items which were taken from the 
consideration of the jury by the court for the reason that the same were not 
covered by the insurance policy. It further appears that as to several items, 
including the piano, the values placed thereon by the plaintiff included a senti- 
mental value. This the plaintiff admitted in her testimony. We cannot say that 
the evidence conclusively shows that the plaintiff was guilty of false swearing 
in connection with her claims as to the value of the destroyed property. The 
issue of whether or not the plaintiff placed upon the destroyed property a 
fraudulent valuation was covered by the court in its instructions to the jury. 
‘The jury, by its general verdict, and by its answer to a special interrogatory, 
found against the defendant upon that issue also. We are not prepared to say 
that upon this question of fact there is no evidence reasonably tending to support 
the verdict of the jury. 

[5] Together with the general issue, the court submitted to the jury two 
special interrogatories, the first inquiring as to whether or not the plaintiff was 
cuilty of willfully gross overvaluation of the property which she claimed was 
lost or damaged by fire, the second inquiring as to the value of the piano in 
question. The jury answered the first interrogatory in the negative and found 
the value of the piano to be $100. The defendant complains of the trial court's 
ruling in denying defendant’s motion for judgment notwithstanding the verdict 
of the jury. This court, in a number of cases, has announced the rule that a 
party is entitled to a judgment non obstante veredicto only where such party 
would be entitled to judgment on the pleadings, or where there are special findings 
of fact contrary to the general verdict. See Hanna v. Gregg et al., 92 Okl. 34, 
217 P. 434. In the instant case it is readily apparent that the special findings of 
the jury were not e@ontrary to the general verdict, but were consistent therewith. 

[6] Defendant’s next contention is that the verdict of the jury was contrary 
to and in disregard of the court’s instructions, and that the same was so excessive 
as to appear to have been given under or as a result of passion and prejudice. 
Defendant shows in its brief that as a matter of mathematical certainty the 
jury’s verdict was in a sum slightly greater than the maximum verdict which 
could have been returned under the evidence and the instructions of the court. 
Considering the court’s instructions with reference to the “three-fourths value” 
clause of the policy, and considering the instructions of the court and the 
admissions of the plaintiff which took from the consideration of the jury a 
number of items for which recovery originally was claimed, and further con- 
sidering the fact that the jury placed a value of only $100 upon the piano in 
question, it is readily apparent that the award of $2,000 was more than the jury 
was justified in granting, even under the plaintiff’s evidence as to the value of 
the remaining items. However, we cannot say this slight excessiveness in the 
verdict shows that the same was influenced by passion or prejudice. Reed v. 
Fichencord, 96 Okl. 3, 219 P. 937, is a case in point upon this question. The vice 
of the excessiveness was removed from the verdict by the remittitur which the 
trial court ordered as a condition to its denial of a new trial. 


This court, in the case of Cosden Pipe Line Co. v. Seybold, 168 Okl. 36, 31 
P.(2d) 605, approved the general rule, stated in 20 R. C. L. at page 317, to the 
effect that a remittitur is permissible where the verdict is excessive whether the 
excess is susceptible of computation or not. The verdict as reduced is not 
excessive, it has the approval of the trial court, and there is evidence reasonably 


tending to support the same. This court, therefore, cannot disturb the judgment 
ef the court below. 


[7] The case was well tried by counsel for the defendant and has been ably 
briefed in this court. The great difficulty with which defendant is met in this 
case is found in the fact that upon all of the issues submitted to the jury the 
findings were in favor of the plaintiff. The rule is old in this state that where a 
jury has been properly instructed upon the issues, and where no errors of law 
appear to have been made by the trial court, and where there is evidence reason- 
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ably tending to support the jury’s verdict, this court will not disturb. such verdict. 
See, in this connection, the recent decision of this court in the case of Reviere v. 
Payne, 166 Okl. 150, 26 P.(2d) 734. 

The judgment of the lower court is affirmed. 

The Supreme Court acknowledges the aid of Attorneys Stephen Chandler, 
Mart Brown, and John Cantrell in the preparation of this opinion. These 
attorneys constituted an advisory committee selected by the State Bar, appointed 
by the Judicial Council and approved by the Supreme Court. After the analysis 
of law and facts was prepared by Mr. Chandler and approved by Mr. Brown 
and Mr. Cantrell, the cause was assigned to a justice of this court for examina- 
= a report to the court. Thereafter, upon consideration, this opinion was 
adopted. 


McNeill, C. J., and Riley, Busby, Phelps, and Gibson, JJ., concur. 
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AUTOMOBILE 


KEHOE et al. v. AUTOMOBILE UNDERWRITERS, Inc. No. 3623. 
District Court, M. D. Pennsylvania. July 10, 1935. 
12 Federal Supplement 14. 
1. INSURANCE. 


Payment of “premium,” which is agreed price or consideration paid an insurer 
for undertaking to indemnify insured against specified peril by insured, is condition 
precedent to or at least concurrent with assuming of any liability by insurance com- 
pany. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

2. INSURANCE. 

Where automobile liability policy provides that payment of premium shall be 
condition precedent to attachment of risk, premium must be received by insurer on 
due date, and nonperformance of such condition automatically suspends liability on 
policy. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. INSURANCE. 

Insured is charged with notice of provisions of his policy in respect to forfeiture 
thereof for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

4. INSURANCE. 

Where automobile liability policy provides that premium shall be paid on or 
before stipulated due date or policy shall be forfeited as void and company released 
from all liability, time then becomes the essence of contract, and failure to pay a3 
agreed terminates contract. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

5. INSURANCE. 

Under automobile liability policy providing that there should be no liability dur- 
ing period in which insured was in default for payment of any part of premium, 
insurer held not liable on policy for accident occurring October 14, where first pre- 
mium, which was due October 3, was not paid until October 16, notwithstanding pro- 
vision that in case of loss before first premium was paid such premium would become 
automatically due and failure to pay premium within ten days after receiving written 
notice would relieve insurer of liability. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

6. INSURANCE. 

It is not permissible to lift one sentence from remainder in policy and try to 
attach particular meaning to that sentence standing alone. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

Action by Elizabeth Kehoe and another aganist Automobile Underwriters, Incor- 
porated, attorneys in fact for its subscribers at State Automobile Insurance Associa- 
tion. 

Judgment for defendant. 

Snyder, Hull, Hull & Leiby, of Harrisburg, Pa., for plaintiffs. 

Caldwell, Fox & Stoner, of Harrisburg, Pa., for defendant. 

Warson, District Judge. 

This is an affidavit of defense raising questions of law. 

In plaintiff’s statement of claim it is alleged, inter alia, that on August 3, 1933, 
the defendant caused to be issued to Joseph Walter a policy of insurance; that a 
correct photostatic copy of the policy is attached to the statement of claim; that the 
duration of the policy was for a period of one year commencing at noon on August 
3, 1933, and ending at noon on August 3, 1934; that said policy insured said Joseph 
Walter, as well as members of his family, against liability for loss and expense 
‘within the limits of the policy resulting from claims upon him or them for damages 
caused by the use, ownership, or operation of a certain automobile described in the 
policy: that the consideration for the issuance of the policy was an application fee 
of $5.50 and an annual premium of $15.60, payable in two installments of $7.80 each; 
that said application fee was duly paid, and the first installment of the annual pre- 
mium was paid defendant by Joseph Walter on October 16, 1933; that on October 14, 
1933, Elizabeth Kehoe, one of the plaintiffs, while riding in said automobile owned 
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by Joseph Walter, sustained certain injuries when said automobile came into colli- 
sion with another automobile being operated upon the highway; that the plaintiffs 
here instituted an action against said Joseph Walter and Edward Walter in the 
court of common pleas of Hudson county, N. J., and recovered judgments in the 
total sum of $10,500; that executions on said judgments were returned unsatisfied, 
for which reason the plaintiffs claim the right to maintain this action to recover 
against the defendant in this case. 

The defendant, in the affidavit of defense, raising questions of law, avers that 
the statement of claim is not sufficient in law to maintain the action, for the reason 
that plaintiffs’ statement itself shows that there was no policy of insurance in force 
when the alleged liability arose. 

The policy contains the following provisions : 

“The term of the policy is twelve calendar months, beginning at noon on the 
3rd day of August, 1933, and ending at noon on the 3rd day of August, 1934. Pay- 
ment of total annual premium as herein provided may be made in_two installments, 
first payment of $7.80 due October 3rd, 1933, second payment of $7.80 due February 
3rd, 1934.” 

“2. There shall be no liability under this policy during any period in which the 
named Assured may be in default for the payment of any part of the premium as 
hereinbefore provided. On the payment of any premium past due for reinstatement 
of the policy, the term thereof shall not be extended nor deduction made for the 
lapsed period, but such portion of the premium, not exceeding that of thirty (30) 
days, shall be due at the Association as consideration for the reinstating of the policy. 
The acceptance of any past due premium shall not constitute a waiver of the pro- 
visions of this policy with respect to liability during any lapsed period. All pay- 
ments of premium must be received at the Home Office on or before the due date to 
keep this policy continuously in force. Any installment of premium falling due on 
a Sunday or holiday must be paid on or before the preceding business day. Upon 
the occurrence of any loss covered hereunder, which occurs before the first premium 
is paid, said premium becomes automatically due and failure on the part of the 
\ssured to pay said premium within ten (10) days after receiving written notification 
from the Attorney as to the amount of premium due, shall constitute a violation of 
the policy and there shall be no liability thereunder.” 


[1] In the law of insurance the premium is the agreed price for assuming and 
carrying the risk; that is, the consideration paid an insurer for undertaking to 
indemnify the insured against a specified peril. The premium being the sum and the 
only sum received by the underwriter for carrying the risk, it is in fact the actual 
consideration by virtue of which the risk is assumed. The premium is of the very 
essence of the contract, or in other words, the premium paid by the assured and the 
peril assumed_by the insurer are two correlatives inseparable from each other; it 
being their union which constitutes the essence of the contract. Consequently, pay- 
ment of a premium by the insured is a condition precedent to or at least concurrent 
with the assuming of any liability by an insurance company. 

[2] The very foundation of the contract of insurance rests upon the principle of 
no liability for any loss not occurring during the continuance of the risk. Conse- 
quently it is essential to a valid contract of insurance that if the payment of the 
premium is made the condition precedent to the attachment of the risk, and the policy 
so provides, the premium must be received by the insurer on the due date. The 
nonperformance of this condition will automatically suspend liability. 

[3,4] An insured is charged with notice of the provisions of his policy in respect 
to forfeiture thereof for nonpayment of premiums. If a policy of insurance pro- 
vides, as in this case, that the premium or installment thereof shall be paid on or 
before a stipulated due date, or the policy shall be forfeited as void and the company 
he released from all liability, time then becomes the very essence of the contract, 
and a failure to pay as agreed terminates the contract. 


5] Since the contract of insurance in this case expressly provided that the first 
installment of the premium become due October 3, 1933, and this first installment 
was not paid by Joseph Walter, the insured, until October 16, 1933, the policy was in 
a lapsed condition and no liability thereunder attached on October 14, 1933, the date 
of the accident. 

“Failure of the insured to make payments due upon his automobile collision 
insurance forfeits his rights to protection, where it is so provided by the policy, and 
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no act or declaration of forfeiture is necessary on the part of the insurer.” Cooper 
v. Belt Automobile Indemnity Association, 79 Pa. Super. Ct. 479. 

The plaintiff contends that the clause relating to the payment of the first premium 
clearly permits the payment of this premium any time within ten days of notifica- 
tion, and is an exception to the general provision of the policy requiring payment of 
premiums on the date when due to avoid termination of the insurer’s liability, and 
that the use of the phraseology in the clause relating to loss prior to the payment 
of the first premium, when read with the other provision of the policy, creates 
an ambiguity. With this contention, I cannot agree. 

[6] It is, of course, essential that paragraph 2 be analyzed and construed as a 
whole. It is not permissible to lift one sentence from the remainder and try to 
attach a particular meaning to that sentence standing alone. Knickerbocker Trust 
Company v. Ryan, 221 Pa. 245, 75 A. 1073. 

Reading paragraph 2 as a whole, it can readily be ascertained what the parties 
intended. 

I am on the opinion that, under the conditions of the policy, the nonpayment of 
the premium on October 3, 1933, caused a forfeiture of the right to protection under 
the policy, and liability thereunder did not exist until the policy was reinstated by 
the defendant company. As the reinstatement was effected subsequent to the date of 
the alleged accident in this suit, no liability attached, and the defendant is relieved 
from liability under the terms of the policy. 


MITCHELL, Insurance Com’r v. HOLMES et al. Civ. 5214. 
District Court of Appeal, Third District, California. Oct. 15, 1935. 
50 Pacific Reporter (2d) 473. 
2. INSURANCE. 


In action by insurer against tort-feasors who had damaged automobile cov- 
ered by collision policy as subrogee to owner’s rights under policy, evidence held 
to support judgment for defendants based on finding that, at time of execution 
of release by owner, defendants were without knowledge of insurer’s rights. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

3. INSURANCE. 

Insurer’s right of subrogation to automobile owner’s rights under collision 
policy, as against person damaging automobile covered by policy, wield lost by 
owner’s release of tort-feasors from liability for collision, without knowledge of 
insurer's interest. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Appeal from Superior Court, Napa County; Percy S. King, Judge. 

Action by E. Forrest Mitchell, Insurance Commissioner of the State of 
California, as liquidator of the Union Indemnity Company, insolvent, against 
Mary G. Holmes and another. Judgment for defendants, and plaintiff appeals. 

Affirmed. 

Niles C. Cunningham and W. M. Roll, both of San Francisco, for appellant. 

Albert J. O’Brien and Langton A. Madden, both of San Francisco, for res- 
pondents. 

Mr. Presiding Justice PuLLEN delivered the opinion of the court. 

The Union Indemnity Company issued a policy of insurance to William 
Willis insuring his automobile against damage by collision. Thereafter a collision 
did occur between the automobile of Willis and one owned and operated by 
Martin M. Holmes. As a result of this collision the car of Willis was damaged 
beyond repair, and on July 16, 1930, the Union Indemnity Company, under the 
terms of the policy of insurance, paid to him the sum of $350. The salvage value 
of the damaged car amounted to $45, which sum was collected by Union Indem- 
nity Company, making a net loss of $305, which was sustained by Union Indem- 
nity Company. 

This action was commenced by Union Indemnity Company against Margaret 
G. Holmes and Martin M. Holmes, respondents herein, under subrogation rights 
granted it in its policy of insurance issued to Willis. The accident was caused 
by the admitted negligence of respondents. An answer was filed by respondents 
pleading as a special defense, a written release executed by William Willis and 
his wife, Gertrude C. Willis, wherein in consideration of the sum of $2,000 they 
released respondents of all claim, demand, right, or cause of action by reason of 
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damage either to person or property as a result of the collision. The release was 
executed July 16, 1930. 

On July 19, 1930, the Union Indemnity Company addressed to respondents a 
letter advising them the Union Indemnity Company carried collision insurance 
on the car of Mr. Willis and had paid a loss thereon in the sum of $350. 

Subsequent to the commencement of this action, the Union Indemnity Com- 
pany became insolvent, and E. Forrest Mitchell, as insurance commissioner of the 
state of California, was substituted in its place as plaintiff. 

The trial court made findings of fact in accordance with the allegations of 
the complaint and found that “at the time of the payment of said sum of $2,000.00 
and the execution of said release, the defendants * * * and their agents had no 
knowledge * * * that said Union Indemnity Company * * * was subrogated to 
the rights of said William Willis in * * * any amount.” Judgment was entered 
in accordance therewith. From which judgment plaintiff appeals asserting that 
there is no substantial evidence to sustain the finding of the trial court. 

|2| An examination of the testimony of various witnesses discloses that the 
trial court, as it did, arrive at the conclusion that the tort-feasors had no knowl- 
edge, actual or constructive, of the interest of the insurer. 

The adjuster for the Occidental Indemnity Company, which company carried 
insurance on the respondents herein, and which company paid the $2,000 to Mr. 
Willis, testified that he was told by Mr. Willis that he carried some insurance but 
did not know what it was, and that he (the adjuster) did not know Mr. Willis 
carried any collision insurance. Mr. Armstrong of the Fireman’s Fund Insurance 
Company, which carried the policy protecting respondents in regard to property 
damage, testified that not until the receipt of a letter from Union Indemnity 
Company a few days after the settlement of the claim was it known that the 
Union Indemnity Company was interested in the Willis car. 

Mr. Roll, attorney for Union Indemnity Company, testified he wrote the 
letter referred to in the testimony of Mr. Armstrong and that it was the first 
communication -to the parties in interest advising them that Union Indemnity 
Company had paid $350 on account of collision loss. Mr. Willis testified he told 
Mr. Randall, the adjuster for the Occidental Insurance Company, that he had 
been paid $350 by the Union Indemnity Company for the damage to the car, 
but that is denied by Mr. Randall, and it is not the province of this court to 
weigh conflicting testimony; that function has been performed by the trial court. 
We believe there is sufficient evidence to support the findings. 

[3] The release having been given therefor without knowledge of the interest 
of the Union Indemnity Company, the right of subrogation is lost. The case of 
American Automobile Insurance Co. v. Clark, 122 Kan. 445, 252 P. 215, 217, seems 
to be directly in point. The court there said: “It seems to have been plaintiff’s 
theory of the case that defendant’s settlement with Richardson had no bearing 
on plaintiff's subrogated claim against defendant. If such indeed was plaintiff's 
theory of the case, it was in error. Its claim against defendant drew its only 
virtue, if any it had, from its contract with Richardson. It received from Rich- 
ardson by subrogation, by express or implied assignment, whatever right of 
action for damages Richardson had against Parker’s employer, this defendant. 
If Richardson settled with defendant whatever claim he had against the latter, 
there was an end of defendant’s liability. We might have an altogether different 
case to consider if defendant had known of plaintiff’s claim through subrogation 
to the rights of Richardson before defendant settled with Richardson. There 
was such an issue of fact in this lawsuit, but it was settled by the jury in favor 
of f de fendant, and there was no want of testimony to support that finding implied 

1 the general verdict; and the fact that some rather persuasive testimony was 
ad ince tending to show that defendant had been notified by the plaintiff’s agent 
of its claim through subrogation after it had paid Richardson and before defend- 
ant had settled with Richardson is of no consequence, since the jury’s general 
verdict discredited that testimony.” 

The judgment therefore should be affirmed, and it is so ordered. 

I concur: Thompson, J. 
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FIREMEN’S INS. CO. v. PARMER. No. 24629. 
Court of Appeals of Georgia, Division No. 1. Sept. 26, 1935. 
181 Southeastern Reporter 880. 
SNSURANCE. 


Misrepresentation of actual cost price of automobile held not “material mis- 
representation” avoiding fire policy which was not “valued,” but provided for 
compensation on basis of actual value of automobile, at time of loss (Code 1933, 
§ 56-821). 

A “material misrepresentation” is one that would influence a prudent 
insurer in determining whether or not to accept the risk or in fixing the 
amount of premium in the event of such acceptance. The materiality of 
a concealment or representation of fact depends, not .on the ultimate 
influence of the fact upon the risk, or its relation to the cause of loss, 
but on the immediate influence upon the party to whom the communica- 
tion is made, or is due, in forming his judgment at the time of effecting 
the contract. A “valued policy” is one in which the sum to be paid as 
an indemnity in case of loss is fixed by the terms of contract, and by law, 
to be paid at all events, without reference to the real value of the prop- 
erty. 

(For other cases, see Insurance, Dec. Dig. § 281.) 

Syllabus by the Court. 

1. A misrepresentation by an assured as to the actual cost price of an auto- 
inobile, in a fire insurance policy issued thereon, where the policy provides for 
payment of damages to be ascertained by the actual value of the property 
at the time of the loss, is not, under the facts of this case, such a material mis- 
representation as will avoid the policy. 

2. The evidence did not authorize a verdict for attorney’s fees. Direction 
is given that same be written from the judgment; whereupon the judgment will 
stand affirmed, otherwise it is reversed. 

Error from Suprior Court, Lincoln County; C. J. Perryman, Judge. 

Suit by J. L. Parmer against the Firemen’s Insurance Company, etc. Judg- 
ynent for plaintiff, and defendant brings error. 

Affirmed, with direction. 

Smith, Smith & Bloodworth, of Atlanta, and Earle Norman, of Washington, 
Ga., for plaintiff in error. 

J. B. Burnside, of Thomson, and L. C. Groves, of Lincolnton, for defendant 
im error. 

GueErry, Judge. 

This was an action on a fire insurance policy which insured a described 
automobile truck; liability of the insurer being limited thereunder to $200. A 
verdict was returned in favor of the plaintiff against the insurance company for 
the principal sum of $100, $50 attorney’s fees, and costs. In the body of the 
policy there are statements of facts, in the nature of warranties, with reference 
to the automobile truck insured. One of these statements was that the “actual 
cost price” of the automobile truck to the insured was $290. For the purpose of 
this decision it may be assumed that the insured actually represented to the 
insurer that the “actual cost price” of the property insured was $290, and that in 
fact the “actual cost price” was not in excess of $220. The insurance company 
contends that this was such a material misrepresentation as avoided the policy, 
and that therefore the verdict was contrary to law. 


“Any verbal or written representations of facts by the insured to induce the 
acceptance of the risk, 1f material, must be true, or the policy shall be void.” Code 
1933, § 56-821 (Civil Code of 1910, § 2480). “In the case of a representation the 
important inquiry is: First, was the representation false? Second, if false, was 
it made in reference to a matter material to the risk?” Mutual Life Ins. Co. 
v. Bolton, 22 Ga. App. 566, 96 S. E. 442, 444. 


Having already assumed that the representation was false, the only question 
remaining is: “Was the misrepresentation made with reference to a matter 
material to the risk?” Generally, whether or not a false statement is material 
as affecting the nature, character and extent of the risk is a question for deter- 
mination by the jury. Jefferson Standard Life Ins. Co. v. Henderson, 37 Ga. App. 
704, 141 S. E. 498; Metropolitan Life Ins. Co. v. Busby, 42 Ga. App. 808, 157 S. E. 
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354: Bankers’ Health & Life Ins. Co. v. Brown, 49 Ga. App. 294, 175 S. E. 387. 
Yet it has been ruled that, “while it el true that the truth and materiality of the 
representations made by the insured are generally questions of fact for deter- 
mination by the jury, yet where all the testimony relating to a question of fact 
excludes every reasonable inference but one, * * * the issue becomes an issue 
of law for determination by the court.” Mutual Life Ins. Co. v. Bolton, 22 Ga. 

.. 566, 96 S. E. 442, 444; Empire Life Ins. Co. v. Jones, 14 Ga. App. 647, 649, 

E. 62: New York Life Ins. Co. v. Hollis, 177 Ga. 805, 171 S. E. 288: Lee v 
politan Life Ins. Co., 158 Ga. 517, 123 S. E. 737. 
A material representation has been defined to be “one that would influence a 
‘udent insurer in determining whether or not to accept the risk, or in fixing 
the amount of the premium in the event of such acceptance ; and, as observed in 
Richards on Insurance Law (3d Ed.) par. 99, p. 132: ‘The materiality of a conceal- 
nent or representation of fact depends, not on the ultmiate influence of the 
fact upon the risk or its relation to the cause of loss, but on the immediate 
influence upon the party to whom the communication is made, or is due, in form- 
iw his judgment at the time of effecting the contract. The party thus sought 
be influenced is generally the insurance company. Though the loss should 
arise from causes totally unconnected with the material fact concealed or mis- 
presented, the policy is void, because a true disclosure of the fact might have 
ed the company to decline the insurance altogether, or to accept it only at a 
higher premium.’” Empire Life Ins. Co. v. Jones, 14 Ga. App. 647, 82 S. E. 62, 
66. In other words, the variation from the truth must be such as to change the 
nature, extent, or character of the risk. Supreme Conclave Knights v. Wood, 
120 Ga. 328, 47 S. E. 940. 

The policy of insurance here under consideration is not a “valued policy.” A 
“valted policy” is defined to be “one in which the sum to be paid as an indemnity 
in case of loss is fixed by the terms of the contract, and by law, to be paid at all 
—_ without reference to the real value of the property.” Georgia Co-op. 

ire Ass’n v. Lanier, 1 Ga. App. 186, 57 S. E. 910. A valued policy is not neces- 


sail one in which the value of the property insured is stated in the policy, 
unless it is also further provided that, in case of total loss, this valuation shall 
be paid by the insurer regardless of the actual value of the property destroyed. 
\nd furthermore “such a contract, being a wagering contract, is, in the absence 
ff express legislation authorizing it, void as contrary to the policy of our law 


and will therefore never be regarded as arising from implication. If the language 
emploved in the contract leaves it ambiguous as to whether the policy is a 
valued policy or an open policy, the law will construe it to be an open policy, and 
will allow a recovery only to the extent of the loss as actually ascertained.” 
Georgia Co-op. Fire Ass’n v. Lanier, supra; Norwich Union Fire Ins. Soc. v. 
Bainbridge Grocery Co., 16 Ga. App. 432, 85 S. E. 622. 

While the policy in the present case does state the value of the property 
insured to be $290, it is only a representation or warranty by the insured; and 
there is no agreement on the part of the insurer that in case of total loss this 
valuation will be paid. We make these distinctions because we can well see 
how a misrepresentation as to the actual cost price of property insured in a 
“valued policy” would be such a material misrepresentation as would affect the 
ature, character, and extent of the risk. Representations of actual cost price 
ina policy like the one in the present case must necessarily affect only the 
amount of insurance to be issued, that is, the limit of the insurer’s liability, and, 
where the policy is not a valued policy, but the loss is to be determined by the 
actual value of the property at the time of the fire, we cannot see how the 
representation as to actual cost price, if false, would be such a material mis- 
lepresentation as to affect the nature, character, or extent of the risk. It does 
not affect the nature of the risk, for the actual cost price of the property has 

0 relation to its destruction by fire, where the age and condition of the property 
is [icon It has no effect on the character of the risk, and, since the policy 
vrovides that damages will be paid in case of loss of the property by ascertain- 
ment of the actual value of the property at the time of the loss, it does not 
affect the extent of the risk. We can see that a misrepresentation of the 
actual cost price or value of an automobile, made in order to induce credit or a 
loan, may be such a representation as will affect any such contract made as a 
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consequence thereof. However, where, as here, damage or loss under the con- 
tract of insurance is expressly limited to the actual value of the property at the 
time of the loss, without regard to its value at the time of entering into the con- 
tract or the cost price thereof, such representation does not become so material 
as to avoid the contract. 

In Rosser v. Georgia Home Ins. Co., 101 Ga. 716, 29 S. E. 286, the Supreme 
Court ruled: “Under the provisions of the Code of this state, misrepresentations 
by the assured, whether fraudulent, or otherwise, as to the value of the property 
insured, but which do not in any manner affect the risk, will not, except in case 
cf ‘valued’ policies, avoid a policy of insurance; and a plea setting up such 
misrepresentations as a defense against a suit instituted upon a policy, according 
to the terms of which the amount of recovery is open, after loss; to judicial 
inquiry, should be stricken on demurrer.” We can see no distinction between 
that case and the case at bar, whether the alleged misrepresentation consists of 
a statement of the value of the property ‘to be insured, or the “actual cost to the 
insured” of the property to be insured. In most of the authorities cited by 
counsel for plaintiff in error, which hold, as a matter of law, that a misrepresen- 
tation of the character in the case at bar will avoid the policy, either “valued 
policies” were under consideration or the particular state did not require that 
the warranty be material in order to void the policy. We hold that under the 
facts of this case the misrepresentation was not material as affecting the nature, 
character, or extent of the risk, and therefore any errors committed by the trial 
judge in his charge are harmless. 

Judgment affirmed, with direction. 

Broyles, C. J., and MacIntyre, J., concur. 


BOWLEY v. 2TNA LIFE INS. CO. 
Supreme Judicial Court of Maine. Aug. 26, 1935. 
180 Atlantic Reporter 924. 
INSURANCE. 


Evidence held insufficient to show that agreement for transfer of coverage of 
automobile liability policy to new truck purchased by insured was made before plain- 
tiff’s intestate was struck by new truck, precluding enforcement against insurer of 
judgment recovered by plaintiff against insured (Rev. St. 1930, c. 60, §§ 177, 178). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Superior Court, York County. 

Bill in equity by Fred W. Bowley, administrator of the estate of Ralph \W. 
Bowley, against the AEtna Life Insurance Company. From a decree sustaining the 
bill, defendant appeals. ae 

Appeal sustained, and case remanded to sitting justice for a decree dismissing 
the bill. “it 

Argued before Pattangall, C. J., and Dunn, Sturgis, Barnes, Thaxter, and Hud- 
son, JJ. 

Willard & Willard, of Sanford, for appellant. 

William B. Mahoney and Theodore Gonya, both of Portland, for appellee. 

THAXxTER, Justice. 

The plaintiff is the administrator of the estate of Ralph W. Bowley, who, while 
on the highway in an automobile on September 30, 1931, was killed in a collision 
with a truck owned by Lawrence Smith and driven by an employee of the owner. 
Suit was instituted for damages for the death by the administrator against Smith 
based on the negligence of the operator of the truck, and a judgment for $5,136.60 
was recovered. The plaintiff now has brought this bill in equity, under the provisions 
of Rev. St. 1930, c. 60, §§ 177, 178, to enforce this judgment against the insurance 
company, which he alleges insured Smith against loss by reason of his liability for 
such accident. The sole question in issue is whether the owner of the truck was it! 
fact insured. The sitting justice sustained the bill and ordered the insurance com- 
pany to pay the amount of the judgment. From this decree, it has appealed. 

In May, 1931, Smith was the owner of a 1931 Chevrolet one and a half ton 
truck. This he insured with the defendant company through Boothby & Bartlett of 
Waterville, the agents of the company. On September 18, 1931, Smith traded this 
truck for a new one of the same model, which, of course, had different serial and 
engine numbers. The policy of insurance, which was admitted in evidence, contains 
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a rider transferring the coverage from the first truck to the new one. This rider, 
according to its terms, became effective October 3, 1931, four days after the accident. 

The plaintiff’s contention is that Smith called the office of Boothby & Bartlett 
on the telephone on the morning of September 19th, and told them that he had 
traded the truck covered by the policy, and asked them to bind the new one, and that 
they agreed to do so and told him to send in the engine and serial numbers of the 
new truck as soon as he found out what they were. Smith says that this call was 
made from a pay station in Augusta located in a fruit store, and that he talked 
with some man in the office of Boothby & Bartlett. 

Walter S. Austin testifies that he handled such matters in the office of the 
agents, that no order for a transfer of coverage was reported to him, and that the 
transfer was in fact made because of a request in a letter from Smith dated October 
3, 1931, of the following tenor: 

“(Letterhead Utilities Pole Supply Company, Carrabassett, Me.) 
“Oct. 3rd, 1931. 
“Boothby & Bartlett, 

“Waterville, Maine. 

“Received Oct. 3, 1931 
“Boothby & Bartlett Co. 
“Waterville, Maine. 

‘Gentlemen: Will you be so kind as to change the engine number and serial 
number on Policy No. J. A. 3496765 to cover truck of the same year, model number, 
etc, having an engine number of 12681427 and Serial No. 121,T7520. Policy is 
enclosed. 

“Yours very truly, 
“Lawrence L. Smith.” 

The defendant objects to the admission in evidence of the conversation. which 
Smith claims to have had with the office of Boothby & Bartlett on the ground that 
its effect is to vary the terms of a written contract. There can be no doubt that an 
oral contract to bind a risk can be made. No responsible insurance representative 
would contend otherwise. If the written instrument in this case did not conform to 
an oral agreement entered into between the parties, the assured was not without a 
remedy. Just what the form of this relief should be, whether by reformation of 
the contract or the introduction in this proceeding of parol evidence to show its 
terms, it is unnecessary to decide, for we are satisfied that in this instance the plain- 
tif has failed to sustain the burden of showing that there was any oral agreement 
at all to transfer this coverage. 

The main evidence to support the bill is the testimony of Smith himself. His 
method of handling this matter, which was certainly of some importance, was, to say 
the least, casual. Those in the agent’s office, to whom such a request would be 
naturally referred,. did not hear of it. But discarding such considerations, facts 
which are undisputed refute the claim. 


It is improbable that, if such a contract were outstanding, the assured would 
uot have made some reference to it in his letter of October 3, 1931. That would lead 
any impartial reader to the conclusion that the transfer was to be made as of the 
date on which it was written. It certainly was not, according to its terms, to convey 
information to be embodied in a contract already made. It was itself the request for 
the transfer of the insurance. 


Neither is it reasonable to suppose that the assured would write to the insur- 
ance company, four days after an accident resulting in death had taken place, about 
. policy which he now claims covered liability for that accident, and make no men- 
tion of the occurrence at all. He says that his reason for not doing so was because 
he did not feel that his driver was in any way to blame. However honest he may 
have been in that belief, he must have realized at least the possibility of a claim or 
of litigation which would result in expense, against which he would have been pro- 
tected by the policy, if prompt notification were given the insurer. 


Most important of all, however, is a statement made by the assured January 25, 
1932. This was executed in the office of Charles J. McGraw, the attorney in Maine 
for the de - ‘ndant. Mr. Smith had come to the office to discuss the suit which was 
about to be brought against him. Mr. McGraw expressed a doubt whether his 
insurance policy covered liability for this accident, and said that the insurance com- 
pany could not proceed with any investigation of it, unless Smith would sign an 
agreement to the effect that such work by the company should not be construed as 
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a waiver of its right to disclaim liability under the policy. Smith executed such 
paper. At the same time Mr. McGraw, in the presence of Smith, dictated a recital 
of facts which had been given to him by Smith relative to the accident and the 
insurance coverage. This statement Smith signed. There is not a suggestion that 
it was not a fair statement, or that any advantage whatever was taken of the assured 
at the time he executed it. He says that he suggested no correction in it. The 
following portion of this document is certainly significant in the light of Smith’s 
claim at the trial that he requested the transfer of his insurance coverage on Sep- 
tember 19, 1931: 

“T have liability policy No. JA3496765, in the AStna Companies, covering 1931 
Chevrolet 1% ton truck Serial No. 12L,T5744, Motor No. 124943447. September 
18th, 1931, I exchanged this truck for another 1931 1% ton truck, exactly the same 
model. Inasmuch as the new truck was almost identical with the old one I did not 
understand that 1 was supposed to notify the insurance company and request them 
to change the motor and serial numbers in the policy. Bernard Dunham operating 
this truck was involved in a fatal accident near Gorham, Maine, on September 30, 
1931. I saw the account of the fatal accident in the Préss Herald the next morning 
and I immediately went to the telephone office for information as it was first believed 
that it was a telephone truck involved in this fatal accident. While making my own 
personal investigation of this accident the question of insurance came up and some- 
one told me that I should have my insurance changed to cover the new truck pur- 
chased September 18th, 1931, and involved in this accident of September 30th, 1931, 
and accordingly, on October 3rd, 1931, I wrote in requesting the change.” 

Not only does he herein state in substance that prior to October 3, 1931, four 
days after the fatal accident, he had not had his insurance changed to cover his 
new truck, but he gives the reason why he had not done so. This deliberate nar- 
ration of fact is a complete refutation by the assured himself of the only evidence 
in the case which supports the plaintiff’s claim. Its effect is compelling, and explains 
why there was no knowledge in the office of Boothby and Bartlett of the telephone 
call of September 19th. 

Appeal sustained. 

Case remanded to sitting justice for a decree dismissing the bill. 

COLBY et al. v. PREFERRED ACC. INS. CO. OF NEW YORK. 
Supreme Judicial Court of Maine. Aug. 26, 1935. 
181 Atlantic Reporter 13. 
INSURANCE. 


In action to reach and apply insurance money for satisfaction of judgments 
obtained against son of insured named in automobile liability policy which covered 
injuries caused by operation of automobile by any person with permission of uamed 
insured, plaintiffs were not chargeable with knowledge that insurer would deny 
named insured’s permission to son to drive car at time of injuries, and hence were 
not required to plead that insurer was estopped to assert such defense (Rev. St. 
1930, c. 60, § 178). 

(For other cases, see Insurance, Dec. Dig. § 639.) 

3. INSURANCE. 

In suit against insurer to reach and apply insurance money for satisfaction of 
judgments obtained against son of insured named in automobile net policy, bills 
of complaint held to state facts sufficient for equitable relief (Rev. St. 1930, c. 60, 
§ 178). 

Complaint alleged recovery of final judgments by plaintiffs against son 

of insured, their nonpayment ; the negligent operation of automobile covered 
by policy, its ownership in insured, and its use with her consent; that when 
the right of action accrued, judgment debtor and automobile, which he was 
operating and which caused damage and injury, were insured against liability 
upon which judgment was based; and that before recovery of judgment 
defendant insuring company had been notified of accident, injury, and 
damage. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

4. INSURANCE. 

In suit to reach and apply insurance money to satisfaction of judgments obtained 
against son of insured named in automobile liability policy which covered injuries 
caused by operation of automobile by any person with named insured’s consent, 
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answer of insurer denying insured’s permissior. to son to drive automobile at time 

of injuries gave right to plaintiffs to prove, after filing replications, that defendant 

was estopped to deny such permission as agaitst contention that plaintiffs were 

required to affirmatively plead estoppel (Rev. St. 1930, c. 60, § 178; Equity Rule 17). 
(For other cases, see Insurance, Dec. Dig. § 645[3].) 

6. INSURANCE. 

Insurer under automobile liability policy covering operation of automobile by any 

—_ with permission of named insured held estopped to assert lack of cov erage as 
gainst judgment creditor of third person who was driving automobile, after insurer 
had assumed defense of actions in which judgments were obtained against such 
person without reservation as to coverage and with knowledge of facts and where 
judgment creditors had not been notified that such defense was to be made (Rev. 
St. 1930, c. 60, § 178). 
(For other cases, see Insurance, Dec. Dig. § 616%.) 
7. INSURANCE. 
In action on automobrle liability poliey, lack of coverage is affirmative defense. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 
8. INSURANCE. 

In suit against insurer to reach and apply insurance money under automobile 
liability policy covering operation of automobile by named insured and by any person 
with permission of named insured, insurer had burden of proof of noncoverage after 
it had assumed defense of actions against person who was driving automobile at time 
of injuries without reservation as to coverage and with knowledge of facts (Rev. 
St. 1930, c. 60, § 178). 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

9, INSURANCE. 

In suit against insurer on automobile liability policy covering persons operating 
automobile of named insured with her permission, judgment creditors of person 
operating automobile at time of injuries had same right against insurer of judgment 
debtor and any estoppel or waiver inuring for benefit of judgment debtor obtained 
for them (Rev. St. 1930, c. 60, § 178). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

INSURANCE. 

In suit to reach and apply insurance money under automobile liability policy 
covering persons operating automobile with permission of named insured, for satis- 
faction of judgments against insured’s son for injuries caused by his oper ration of 
insured’s automobile, evidence of assumption and conduct of ‘defense of action 
against judgment debtor without reservation as to coverage and with knowledge of 
facts held sufficient to support judgment for plaintiffs based on finding that insurer 
was estopped to assert defense of noncoverage (Rev. St. 1930, c. 60, § 178). 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

\ppeal from Supreme Judicial Court, Kennebec County, in Equity. 

Suit by Bernice Colby, pro ami, Shirley Alley and another against the Preferred 
Accident Insurance Company of New York. Decree for plaintiffs, and defendant 
appeals. 

\ppeals dismissed. 

Argued before Dunn, Sturgis, Barnes, Thaxter, and Hudson, JJ. 

Ralph W. Farris and Walter M. Sanborn, both of Augusta, for appellant. 

Locke, Campbell & Reid and Carleton. & Donovan, all of Augusta, for appellees 

Hunpson, Justice. 

The plaintiffs seek to reach and apply “insurance money” in satisfaction of 
judgments obtained by them severally against John Graham, minor son of Gladys 
Urner Graham, the “named assured” in an automobile liability policy issued by the 
defendant. 

On July 27, 1934, they were injured in an accident while the insured automobile 
was being driven by the son. The policy provided that: 

“The unqualified word ‘Assured’ includes not only the named Assured but any 
other person using and having a legal right to use any such automobile, * * * 
Provided that such use is with the permission of the Named Assured, * * *.” 

Section 178 of chapter 60, R. S. 1930, provides that: 

“Whenever any person, * * * recovers a final judgment against any other 
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person, firm, or corporation, for any loss or damage specified in the preceding sec- 
tion, the judgment creditor shall be entitled to have the insurance money applied 
to the satisfaction of the judgment by bringing a bill in equity, in his own name, 
against the insuring company to reach and apply said insurance money; provided 
that when the right of action accrued the judgment debtor was insured against said 
liability, and that before the recovery of said judgment the insuring company had 
had notice of such accident, injury, or damage.” 

The defendant was seasonably given the required notice and defended John. It 
now denies liability to pay these judgments. These actions were heard by a single 
justice, who found that the “plaintiffs failed to prove such permission,” but that the 
“defendant did assume the defense of the cases against John Graham in the Court 
below, without any reservation as to coverage and with knowledge of the facts: 
also that no notice was given plaintiffs at the time of the trial that such a defense 
was to be made” and held “as a matter of law that by so doing it is now estopped 
from setting up lack of coverage at the present time or has waived its right to 
make such defense * * *,” 

From the decrees based on said findings of fact and law, the defendant appealed. 

“As a general rule, one who suffers injury which comes within the provisions 
of a liability insurance policy, is not in privity of contract with insurer, and can not 
reach the proceeds of the policy for the payment of his claim by an action directly 
against insurer, unless such recovery is permitted by statute, or by the express pro- 
visions of the policy.” 36 C. J. § 129, pages 1129 and 1130. 

The plaintiffs base their rights both upon statute and this provision in the policy: 

“If any person * * * shall obtain final judgment against the assured because 
of any such injuries, * * * if such judgment is not satisfied within thirty days 
after it is rendered, then such person or his legal representatives may proceed against 
the company to recover the amount of such judgment, either at law or in equity, 
but not exceeding the limit of this policy applicable thereto.” 

Was John’s use of the automobile (admittedly the one described in the policy) 
covered? Yes, if “with the permission of the named assured,” his mother. 

The justice below found that in fact he did not have such permission, but held 
that this defendant, because of its conduct, was not in a position to set up this lack 
of coverage. 

The decision, then, depends upon the application of the law of estoppel or 
waiver, or election, to the facts herein. Counsel have stated the issues to be: 

1. Were plaintiffs required to plead estoppel or waiver? 

2. Did plaintiffs fail to prove judgment debtor was insured against liability by 
defendant? 

3. Was the finding that defendant was estopped or had waived defense of 
noncoverage justified in fact and in law? 

These we will consider seriatim. 

[1-4] 1. The plaintiffs in their bills, based either on this remedial statute or 
on the promise in the policy, alleged all matter necessary of proof. So alleged 
were the recovery of the final judgments, their nonpayment; the negligent opera- 
tion of the automobile covered by the policy, its ownership in the assured, and its 
use with her consent and that “when the right of action represented by the 
aforesaid judgment accrued, the judgment debtor.” John, “and the automobile, 
which he was operating and which caused the damage and injury * * * were 
insured against the liability upon which said judgment is based,” and finally, that 
“before the recovery of said judgment said defendant insuring company had had 
notice of such accident, injury and damage.” The defendant, answering, denied 
the consent and alleged that it never “issued a policy insuring said judgment 
debtor against liability.” Then the plaintiffs, in full compliance with our equity 
practice, had only to and did file formal replications. 

“Estoppels are of two kinds, viz.: those technically such, as by deed, etc. 
which must be pleaded, to make them absolutely such, and those in pais, which, 
though not pleaded, may be given in evidence, so as to operate as effectually as 
those technically such.” Rangely v. Spring, 28 Me. 127, 143. 

At common law an estoppel in pais need not be pleaded. 21 C. J. 1241, § 248. 

In Miller v. Union Indemnity Co., 209 App. Div. 455, 204 N. Y. S. 730, in 
which in defense it was claimed there was noncoverage, not because of lack of 
permission, but of co-operation, it was held that the plaintiff in framing his 
complaint need not anticipate that the defendant would claim nonco-operation 
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as a defense and so plead facts showing the waiver of such a defense. The 
defense of nonco-operation is an affirmative one on which the insurer carries 
the burden of proof. United States Fidelity & Guaranty Co. v. Remond, 221 
Ala. 349, 129 So. 15; Francis v. London Guarantee & Accident Co., 100 Vt. 425, 
138 A. ‘. Cowell v. Employers’ Indemnity Corporation, 326 Mo. 1103, 34 S.W. 
(2d) 705. 

When these plaintiffs drew their bills alleging permission, they were not 
chargeable with knowledge that the defendant would deny it and thus coverage. 
They were not bound to anticipate that such a defense would be made. Their 
allegations, conforming to the provisions of the statute and the terms of the 
policy, stated cases sufficient for equitable relief. The defendant, however, in 
denying permission and thus putting it in issue, gave the right to the plaintiffs 
to prove that the defendant was estopped to deny permission. To such answers 
the only duty of the plaintiffs in pleading was to file replications, in accordance 
with Equity Rule 17, which provides: 

“The replication shall state in substance that the allegations in the bill are 
true and that those in the answer are not true.” 

This they did. 

The following language from Mabee v. Continental Casualty Co., 37 Idaho, 
667, 219 P. 598, 602, 37 A. L. R. 348, is pertinent: 

‘It is finally contended that the evidence of waiver was not admissible in 
the absence of an allegation of waiver in plaintiff’s complaint. Aside from the 
fact that it was not so much a waiver as an estoppel upon which respondent 
relied, it was the appellant who first alleged this provision of the policy and its 
breach is as an affirmative defense. No replication thereto was required under 
our system of pleading. The tender of this issue by the affirmative answer joined 
the issue, and the respondent, under the issue so joined, was entitled to’ avail 
herself of all defenses which she could command, whether they consisted of 
matters of mere denial or admitted facts as pleaded and sought to avoid the same 
by reason of waiver, estoppel, or other legal reason.” 

We see no distinction in a situation where there is no provision for a replica- 
tion and one in which the replication, expressly provided for by statute, is made. 

I* 8] 2. It was incumbent upon the plaintiffs to prove that the judgment 
debter was insured against liability by this defendant, unless by its conduct it 
had excused the necessity of such proof. The defense contends that inasmuch 
as the justice below found as a fact that there was no permission of operation 
of this car by John, that that in and of itself was a finding of noncoverage, and 
hence recovery could not be had either under the statute or by the terms of the 
policy. This contention, however, it seems to us, is based on a mistaken concep- 
tion of the finding of the justice and is only a partial statement of it. He found 
not only that the plaintiffs failed to prove the permission, but that the defendant 
assumed the defense of these actions without any reservation as to coverage and 
with knowledge of the facts, and that no notice was given the plaintiffs at the 
time of the trial that such a defense was to be made. We believe that he held 
correctly that on these facts the defendant was estopped from setting up lack of 
coverage which is an affirmative defense. Under these circumstances, the burden 
of proof of noncoverage was on the defendant. Francis v. London Guarantee & 
Accident Co., Ltd., 100 Vt. 425, 138 A. 780; United States Fidelity & Guaranty 
Co. v. Remond, 221 Ala. 349, 129 So. 15; Cowell v. Employers’ Indemnity Corpora- 
tion, 326 Mo. 1103, 34 S.W.(2d) 705; 72 A. L. R. 1453 (IV). 

[9] The plaintiffs might safely assume that the defendant would not rely upon 
requirement of proof, which it had waived, or which it was estopped to deny. 
German Insurance Co. v. Shader, 68 Neb. 1, 93 N. W. 972, 60 L. R. A. 918; Levy 
v. Peabody Ins. Co., 10 W. Va. 560, 27 Am. Rep. 598. If the facts warranted the 
minding that there was an estoppel or waiver, there was sufficient proof as a 
matter of law that John Graham was insured against liability. The plaintiffs 
had John’s rights, and any estoppel or waiver inuring for his benefit, obtained 
tor them. Daly v. Employers’ Liability Assurance Corporation, Limited, 269 
Mass. 1, 4, 168 N. E. 111, 72 A. L. R. 1436. 


“ ** * That which operates as a waiver or estoppeel in favor of the 
assured, supposing an action upon the policy had been brought by him, also 


operates as a waiver or estoppel in favor of the injured person.” 72 A. L. R. 
1306, and cases cited therein. 
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[10] 3. The record discloses facts which warranted the finding below that 
there was an estoppel or waiver. The defendant company assumed the defense 
of the original actions and conducted it throughout. Counsel for the plaintiffs 
testified that at a conference in chambers before the original trial the attorney 
for this defendant stated that “as far as the coverage was concerned it was all 
right.” No refutation of this testimony was offered. That statement carried 
with it an admission by implication either that the defendant knew that there 
was permission, or, if not, that it raised no question in regard to it. It might 
well have reasoned that permission being in dispute, it would rather acknowledge 
it and defend than forego its right to assume and conduct the defense. With 
no consistency whatever, could the defendant say, “John is covered by the policy 
and so we will defend,” then defend, and subsequently say, “having defended, we 
will not now pay the judgments because John was not covered.” It is not 
claimed that the defendant, in assuming the defense, reserved or attempted to 
reserve any right to defend against payment of these judgments. Defendant's 
counsel contends, however, that there was no direct testimony in the case that 
warranted the finding by the justice below that there was no such reservation. 
But the fact of the assumption of the defense (and there was no right to assume 
the defense unless there was coverage), justified the finding as an inference from 
facts proven that there was no reservation. 

“Where an insurance company takes control of the proceedings in an action 
brought against the assured, it is thereby estopped to say that the liability 
claimed is not within the terms of the contract.” Lunt v. Aitna Life Ins. Co. 
of Hartford, 261 Mass. 469, 472, 473, 159 N. E. 461, 463; Daly v. Employers’ 
Liability Assur. Corporation, Ltd., supra. 


Defending without reservation was entirely inconsistent with noncoverage. 

“When confronted with this situation, assuming that the alleged defense 
vas valid, the defendant was put to an election. It could stand on its defense 
and refuse to go on, or it could abandon such defense and conduct the insured’s 
side of the action. It could not do both. The choice of the latter course was 
inconsistent with the maintenance of a claim of no liability.” Miller vy. Union 
Indemnity Co., supra, 209 App. Div. 455, 204 N. Y. S. 730, 732, on page 732. 

“When an insurance company or its representative is notified of loss 
occurring under an indemnity policy, it becomes its duty immediately to inves- 
tigate all the facts in connection with the supposed loss as well as any possible 
defense on the policy. It cannot play fast and loose, taking a chance in the hope 
of winning, and, if the results are adverse, take advantage of a defect in the 
policy. The insured loses substantial rights when he surrenders, as he must, to 
the insurance carrier the conduct of the case. * * * The estoppel to assert the 
breach of warranty as to title is no higher in right than an estoppel generally to 
deny that the claim came under the policy. In effect, both are of equal merit. 
With a little diligence and within a brief time, the carrier could have procured 
the exact knowledge on which it now relies, and in most cases may similarly 
prepare a defense. Here an inquiry from public officials, at the state capitol, 
would have revealed plaintiff's exact relation with regard to ownership. With 
these facts before it, had they been deemed sufficient, it could have declined to 
defend the case, resting its right on the supposed breach of warranty; in deciding 
what course it should pursue, it is guided as any person confronted by similar 
circumstances; but, once having made its decision, the rights of others in relation 
thereto cannot be prejudiced.” Malley v. American Inddmnity Corporation, 
297 Pa: 216,146: A. 571,573,081 A. LR. ¥322: 

Again, in Francis v. London Guarantee & Accident Co., Ltd., 100 Vt. 425, 
138 A. 780, 781, it is stated: 

“It has come to be well established in the law of insurance that forfeitures ot 
policy contracts are not favored and that to avert the same courts are always 
prompt to lay hold of any circumstances that indicates an election to waive 4 
forfeiture already incurred. So it is that an insurer who, with full knowledge, 
elects not to take advantage of a forfeiture, is thereby bound to treat the con- 
tract as if no cause of forfeiture had occurred. * * * It deliberately took the 
chance of a trial, and it was only after a verdict was rendered adverse to its 
interests that it made any claim that it was released from liability. * * * This 
action was so inconsistent with a purpose to assert the forfeiture and so convinc- 
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ing of an intent to waive it that it must be held to amount to a waiver as matter 
of law.” 

In Horn vy. Commonwealth Casualty Co., 105 N. J. Law, 616, 147 A. 483, the 
court stated: 

“The defendant by its policy covered the car which injured the plaintiff. It 
defended the suit growing out of the accident over a period of years. It is now 
too late for it to say that there is no proof of the permission by the named 
assured, or some member of her household, for the operator of the car on the 
day of the accident to use the same. The defendant company by its very act has 
solemnly and in a court of law admitted the point. Its conduct is proof of the 
fact and the trial court could not have found otherwise.” 

Even where the insurer’s attorney stated, “Although there is no obligation 
upon us to do so, we are appearing for you in this case,” it was held that an 
assumption of the defense constituted a waiver or estoppel. Peterson v. Maloney 
et al., 181 Minn. 437, 232 N. W. 790. Also, see, Automobile Underwriter’s Ins. 
Co. v. Murrah (Tex. Civ. App.) 40 S.W.(2d) 233; Meyers v. Continental Casualty 
Co. (C. C. A.) 12 F.(2d) 52; Constitution Indemnity Co. v. Beckham et al., 144 
Okl. 81, 289 P. 776; Royle Mining Co. v. Fidelity & Casualty Co. of New York, 
126 Mo. App. 104, 103 S. W. 1098; Tozer v. Ocean Accident & Guarantee Corpora- 
tion of London, England, Ltd., 94 Minn. 478, 103 N. W. 509; Fairbanks Canning 
Co. v. London Guaranty & Accident Co., 154 Mo. App. 327, 133 S. W. 664. 

Counsel for the defendant objected that there could be no estoppel because 
it did not appear that the defendant’s conduct had changed the position of the 
plaintiffs. As to this, we quote this language in the last cited case, 154 Mo. App. 
327, 133 S. W. 664, on page 667: 

“Who can say what plaintiff might have done in its own behalf had it not 
been ousted from control and direction of the defense. * * * If a man is to bear 
the burden of the result of a defense to an action, it is his privilege to have his 
wn personality appear in its course. He is entitled to have the results measured 
up to him, and not to some other. * * * The loss of a right to control and manage 
ne’s own case is itself a prejudice. * * * One ‘must be presumed to have been 
prejudiced by such conduct, and need not be put to the proof that it could have 
achieved better results had’ there been no interference.” Also, Humes Const. 
Co. v. Philadelphia Casualty Co., 32 R. I. 246, 79 A. 1, Ann. Cas. 1912D, 906; Malley 
v. American Indemnity Corporation, supra. 

A study of the cases above cited and others reveals that the great weight of 
authority holds that an insurance company, by asssuming and conducting the 
defense of the main action, both for the owner of the car and the driver, with 
knowledge of all the facts and without reservation, cannot defend against liability 
to pay the judgment obtained in the action so defended. 

“The liability is variously referred to the ground of waiver, or estoppel, or 
waiver in the nature of estoppel, or a contemporaneous construction of the con- 
tract, or an election by the insurer, or an estoppel by election—all of which terms 
are at times used. Courts have approached the question from different angles, 
have used different phraseology, and have criticized that of others, but have 
reached the same result whatever they named their route; and, although we 
appreciate the advantage of correct distinctions, especially in waiver and estoppel, 
as noted in Vance on Insurance (2d Ed.) p. 457 et seq., the thing itself which 
fixes the serious rights of the parties is more important than its name.” Oehme 
v. Johnson et al., 181 Minn. 138, 231 N. W. 817, 818, 81 A. L. R. 1308. 

We perceive no error in findings of fact in the decrees appealed from. The 
entry must be, 

Appeals dismissed. 


ADAMS v. AMERICAN EMPLOYERS INS. CO. OF BOSTON et al. 
Supreme Judicial Court of Massachusetts. Worcester. Oct. 31, 1935. 


198 Northeastern Reporter 147. 
2, INSURANCE. 

Injured party’s recovery of judgment against motorist protected by compulsory 
motor vehicle insurance policy entitled injured party to decree authorizing payment 
to him by insurer, notwithstanding injured party was employed by insured motorist 
who was not insured under Workmen’s Compensation Act, and notwithstanding 
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injured party was operating the insured automobile at time injury was sustained 
(G. L. [Ter. Ed.] c. 90, §§ 34A-34J; c. 152). 


(For other cases, see Insurance, Dec. Dig. § 591%.) 


Appeal from Superior Court, Worcester County; Williams, Judge. 

Suit in equity by John Adams against the American Employers Insurance Com- 
pany of Boston, Mass., and another. From an adverse decree, the named defendant 
appeals. 

Affirmed. 

C. C. Milton and R. C. Milton, both of Worcester, for appellant. 

H. H. Hartwell, C. N. Dewey, M. B. Fitz, and R. W. Lewis, all of Worcester, 
for appellees. 

Crosby, Justice. 

This is a suit in equity brought in the superior court under G. L. (Ter. Ed.) c. 
214, § 3 (10), to reach and apply the obligation of the defendant insurance com- 
pany arising under a policy of motor vehicle liability insurance issued pursuant to 
the compulsory motor vehicle statute (St. 1925, c. 346, G. L. [Ter. Ed.] c. 90, §8 
34A-34]) to the defendant Cinsky as the owner of an automobile hearse. The bill 
alleges that on May 14, 1934, the plaintiff recovered judgment against Cinsky in the 
sum of $1,508.50 as damages and $71.05 as costs of suit; that said judgment was 
recovered as the result of injuries caused to the plaintiff by an automobile accident 
which occurred on January 7, 1930; that the judgment had remained unsatisfied for 
more than thirty days since it was rendered and that it remains unsatisfied. The 
case is before this court on the pleadings, an agreed statement of facts, and a final 
decree directing the defendant company and Cinsky to pay to the plaintiff the amount 
of the judgment against Cinsky. From the order and the final decree the company 
appealed. 

[1] It appears from the agreed facts that on January 7, 1930, the plaintiff was 
employed by Cinsky as a spare driver of an automobile hearse, and on that date 
in the course of his employment he was operating the hearse on a highway in this 
commonwealth accompanied by Cinsky. Owing to a defect in the mechanism of the 
hearse it left the road, and as a consequence the plaintiff was injured. At the time 
of the accident Cinsky was not insured under the Workmen’s Compensation Act 
(G. L. [Ter. Ed.] c. 152). The hearse, at the time of the injury, was registered 
and insured in the name of Matthew A. Civinsky in the defendant company. Mat- 
thew A. Civinsky is the same person as the defendant Matthew A. Cinsky. As the 
hearing was upon an agreed statement of facts this court considers questions involved 
without reference to the decision of the trial judge. Stuart v. Sargent, 283 Mass 
536, 541, 186 N. E. 649.- 

{2] It was said by this court in Rose v. Franklin Surety Co., 281 Mass. 538, at 
pages 540, 541, 183 N. E. 918, 919: “The primary object of the compulsory motor 
vehicle insurance statute is to provide security for the payment of damages for the 
injury or death of travellers on public highways caused by the negligent operation 
of motor vehicles. * * * The plaintiff was not obliged to sue the employer ot 
his intestate. He chose, as was his right, to bring suit against * * * the actual 
wrongdoer, whose liability as well as the amount of damages has now been legally 
fixed in a judgment. The plaintiff here seeks to have the security of the polity 
issued by the defendant insurance company applied to the payment of that judgment. 
The security afforded by an insurance policy issued pursuant to the statute is not 
limited to the payment of a judgment against the insured. Such a policy provides 
‘indemnity for or protection to the insured and any person responsible for the opera- 
tion of the insured’s motor vehicle with his express or implied consent against loss 
by reason of the liability to pay damages to others. * * *’ G. L. (Ter. Ed.) 
c. 90, § 34A.” See, also, O’Roak v. Lloyds Casualty Co., 285 Mass. 532, 536, 189 
N. E. 571. The judgment against Cinsky, the assured, entitles the plaintiff to a 
decree authorizing payment to him by the company. The policy issued to Cinsky 
was pursuant to the compulsory motor vehicle statute, and was to protect him against 
liability resulting from the ownership, operation, maintenance and control of his 
hearse in this commonwealth. That liability has been adjudicated, and the defendant 
company must now satisfy the judgment obtained against him. G. L. (Ter. Ed.) 
: - § 34A; Lunt v. Aetna Life Ins. Co. of Hartford, 253 Mass. 610, 613, 149 N. E. 
960. 

The plaintiff is not precluded from recovery because of his employment by 
Cinsky. As Cinsky was not insured under the Workmen’s Compensation Act (G. L. 
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{Ter. Ed.] c. 152) the plaintiff is entitled to his common-law remedy; he is not an 
employee of the assured who is “entitled to payments or benefits under” the act 
(G. L. [Ter. Ed.] c. 90, § 34A), and therefore he is not excepted from the benefits 
of the policy. The circumstance that the plaintiff was the operator of the insured 
automobile hearse is not a bar to recovery. The defendant’s obligation under the 
policy issued to Cinsky to protect him from liability resulting from his ownership, 
operation, maintenance, control or use of his motor vehicle in this commonwealth 
having been adjudicated, the company is required to satisfy the judgment obtained 
by the plaintiff against Cinsky, the assured. The case at bar is fully covered by the 
decision in Rose v. Franklin Surety Co., 281 Mass. 538, 183 N. E. 918. The case of 
MacBey v. Hartford Accident & Indemnity Co. (Mass.) 197 N. E. 516, relied on 
by the defendants, is plainly distinguishable. 
Decree for the plaintiff affirmed with costs of the appeal. 


MAXSON, Com’r of Banking and Insurance v. MANUFACTURERS’ 
LIABILITY INS. CO. 
BARRETT et al. v. BROWN et al. No. 4. 
Court of Errors and Appeals of New Jersey. Oct. 9, 1935. 
181 Atlantic Reporter 168. 
INSURANCE. 


Claims against insurer for unearned premiums, where automobile liability poli- 
cies were canceled because of insurer’s insolvency, should have been allowed on pro 
rata basis rather than on short rate basis, policies being silent on point. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

Syllabus by the Court. 

The facts examined, claims against an insolvent insurance company for unearned 
premiums should be allowed on the pro rata basis rather than on the short rate basis, 
the policy being silent on the point. : 

Parker, Justice, and Van Buskirk and Dear, Judges, dissenting. 

Appeal from Court of Chancery. 


Suit by Edward Maxson, as Commissioner of Banking and Insurance, against 
the Manufacturers’ Liability Insurance Company, wherein Myron J. Brown and 
auother were appointed receivers for defendant. From a decree disallowing the 
claims of Raymond F. Barrett, administrator of the estate of Alfred B. LaBrecque, 
and others (118 N. J. Eq. 305, 180 A. 223), claimants appeal. 

Reversed. 

Edmund A. Hayes, of New Brunswick, for appellants. 

Mark Townsend, Jr., of Jersey City, for appellees-respondents. 

BoptnkE, Justice. 

The defendant prior to June 1, 1927, was authorized to insure operators of motor 
vehicles against liability for personal injuries caused to others. Massachusetts 
required operators of vehicles to carry insurance in companies authorized to do 
business in that state. Claimant’s intestate was general agent for the defendant 
company in Massachusetts, and had written a number of policies insuring residents 
of that state. On June 1, 1927, receivers were appointed for defendant because of 
insolvency. The Massachusetts Commissioner of Insurance revoked the defendant’s 
license to do business, and the registrar of motor vehicles notified those insured that 
they must obtain other insurance or their licenses to drive would be revoked and 
their cars taken off the roads. 


The defendant’s Massachusetts state agent in the meantime notified claimant’s 
intestate of cancellation. He thereupon issued new policies in other companies to 
cover those who had entrusted their business to him and took assignments of their 
claims for unearned premiums figured on a pro rata basis. It was a claim for these 
premiums which the court of chancery disallowed, permitting recovery only for 
premiums figured on the short rate. 

The policies provided for a return of premiums figured at the short rate upon 
cancellation by the insured and at the pro rata basis, when the policy was cancelled 
by the company. It was contended that the state agent lacked authority to cancel 
and that, therefore, the cancellation was not by the company. The cancellation was 
at all events due to the defendant’s insolvency. It is immaterial, as we view it, 
whether the state agent had authority to cancel or not. Nothing is more useless than 
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a policy of insurance in an insolvent company. The insured should not be embar- 
rassed by the wrong of the company. The short rate is disadvantageous to the 
insured. The pro rata basis enables the insured to replace his insurance for the 
same rate that he could have obtained it but for the company’s insolvency for which 
he was not responsible. Claims for the unearned premiums figured on the pro rata 
basis should, in equity, have been allowed. 

The decree is reversed. 

For affirmance: Justice Parker and Judges Van Buskirk and Dear—3. 

For reversal: The Chief Justice, Justices Trenchard, Lloyd, Case, Bodine, 
Donges, Heher, and Perskie, and Judges Hetfield and Wells—10. 


CONTINENTAL CASUALTY CO. v. LANZISERO et al. No. 27. 
Court of Errors and Appeals of New Jersey. Oct. 9, 1935. 
181 Atlantic Reporter 170. 
1. INSURANCE. 


Automobile liability insurer held entitled to cancel policy obtained by fraudu- 
ient concealment of fact that accident had happened before application for policy 
was made, as against both insured and party injured in accident, notwithstanding 
statute making insurer’s liability absolute whenever damage covered by motor 
vehicle liability policy issued under statute occurs (N. J. St. Annual 1931, § 
135—119 et seq.; § 135—128, subd. (a). 

(For other cases, see Insurance, Dec. Dig. § 247.) 

2. INSURANCE. 

Automobile liability policy taken out by owner who has had prior accident, 
although not obtained pursuant to demand made by commissioner of motor 
vehicles because of such prior accident, comes within act covering policies pro- 
cured pursuant to demand by commissioner (N. J. St. Annual 1931, § 135—119 
et seq.). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

3. INSURANCE. 

Automobile liability insurer may assume risks antedating policy date, and will 
be liable for loss occurring before actual policy date, but only in case there is 
no fraud or concealment of loss by insured. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

Appeal from Court of Chancery. 

Suit by the Continental Casualty Company against Angelo Lanzisero and 
others. From a decree for plaintiff, defendants appeal. 

Affirmed. 

On appeal from a decree of the Court of-Chancery advised by Vice Chancellor 
Fielder, who delivered the following opinion: 

“At the conclusion of, the hearing of this cause, I stated I would advise a 
decree for complainant and, should an appeal be taken, I would file reasons for 
my decision. Having been advised that notice of appeal has been filed, I now 
state those reasons. 


“This is a suit to cancei, on the ground of fraud, complainant’s policy of 
casualty insurance issued to the defendant, Lanzisero, insuring him against loss 
for damages for bodily injury suffered by any person by reason of his ownership 
or use of a certain autotruck. The policy bears date October 25, 1933, and the 
period of insurance therein described is from October 24, 1933, to October 24, 
1934, commencing and ending at 12:01 a. m. 


“About 3:30 p. m. on October 24, 1933, said autotruck was involved in an 
accident while being operated by scien employee, in which accident it is 
claimed the infant defendant herein, Helen Anzovino, was seriously injured. 
Suit for damages resulting from such injuries was commenced by _said infant 
and her parents against Lanzisero and his driver and is pending. Prior to the 
issuance of said policy, Lanzisero had carried no casualty insurance on his auto- 
truck and up to the hour of the accident complainant’s policy had not been issued, 
nor had application for it been made to complainant’s agent. The evidence 
leaves no doubt in my mind that Lanzisero learned of the accident a few hours 
after it had occurred, and thereupon, on October 24, 1933, hastened to the office 
cf his friend, Kravetz, who conducted a collection agency and did insurance 
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business, and told Kravetz about it and induced Kravetz to call complainant’s 
agent on the telephone and request the issuance of a policy on Lanzisero’s truck, 
which Kravetz did @bout 6 p. m. on the day of the accident, making no disclosure 
of the fact that prior to the telephone call the truck had been in an accident. 
Complainant’s agent at once issued a binder which, according to complainant’s 
usual insurance practice, was made effective from 12:01 a. m. of the binder’s date, 
and the following day the policy itself was written and delivered to Kravetz, still 
without notice to complainant, or its agent, of the accident. Clearly Lanzisero 
obtained the policy by fraudulently concealing information from complainant that 
‘he insured truck had been involved in an accident and he was endeavoring to 
secure, by such fraudulent conduct, financial protection against loss for which he 
feared he was liable. 

{1-3] “If he alone were concerned with the policy protection, I could have 
no doubt that the relief of cancellation sought by complainant should be granted, 
but on behalf of the injured infant and her parents, all of whom are defendants 
herein, it is argued that notwithstanding Lanzisero’s fraud, chapter 169 of the 
Laws of 1931 [N. J. St. Annual 1931, § 135—119 et seq.], amending an act entitled 
‘An Act concerning financial responsibility for damages caused by the operation 
of motor vehicles’ (P. L. 1929, c. 116, p. 195), applies to make the policy enforce- 
able in favor of said defendants. The act, as amended, provides generally that 
the Commissioner of Motor Vehicles shall require from every person holding a 
license for the operation of a motor vehicle who shall have been concerned in 
any motor vehicle accident resulting in injury to person or damage to property 
to the extent of $100, proof of financial responsibility to satisfy any claim for 
damages, which proof may b¢ by a certificate of an insurance agent that a policy 
against public liability has been issued to the operator, and section 2 of the 
act, as amended, provides that the policy so issued shall not be canceled except 
after ten days’ written notice to the commissioner. Section 10 of the act, as 
amended (P. L. 1931, p. 343 [N. J. St. Annual 1931, § 135—128]), provides that 
such policy shall be subject to the following provisions: ‘(a) The liability of any 
company under a motor vehicle liability policy shall become absolute whenever 
loss or damage covered by said policy occurs. * * * No such policy shall be 
cancelled or annulled as respects any loss or damage by any agreement between 
the carrier and the insured after the said insured has become responsible for such 
loss or damage and any such cancellation or annulment shall be void. Upon the 
recovery of a final judgment against any person for any such loss or damage if 
the judgment debtor was at the accrual of the cause of action insured against 
liability therefor under a motor vehicle liability policy, the judgment creditor 
shall be entitled to have the insurance money applied to the satisfaction of the 
judgment.’ 

“Lanzisero’s motortruck was concerned in an accident resulting in damage, 
prior to the accident here in question, but complainant’s policy was not obtained 
pursuant to a demand by the commissioner because of such prior accident. 
Nevertheless I think that a policy such as complainant’s, taken out voluntarily 
by an owner of a motor vehicle who is liable to be called upon for one, comes 
within the provisions of the act. Such an owner may anticipate such call and 
provide himself with a policy which would come within the terms of the act 
(Steliga v. Metropolitan Casualty Ins. Co., 113 N. J. Law, 101, 172 A. 793), but the 
mere fact that such a policy exists, does not make the insurer liable to an 
injured third person in all events. It cannot be believed that our Legislature 
intended to deprive an insurer of every legal defense which might be interposed 
against liability on the policy. Lorando vy. Gethro, 228 Mass. 181, 117 N. E. 185, 
1A. L. R. 1374; Stacey v. Fidelity & Casualty Co., 114 Ohio St. 633, 151 N. E. 
718; Guerin vy. Indemnity Ins. Co., 107 Conn. 649, 142 A. 268. 

“When complainant learned of the frauds practiced on it, it could not be 
required to continue possible liability under the policy by waiting ten days after 
giving notice to the commissioner, before canceling it. It was entitled to refuse 
at once torbe bound by a policy contract fraudulently obtained. 

“Section 10 purports to make the liability of an insurer absolute when loss or 
amage covered by the policy occurs. When the loss or damage in this case 
occurred, there was no policy in existence or even contemplated. True, an 
insurer may assume a risk to commence previous to the date of the policy and 
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will be liable for a loss occurring before the actual policy date, but only in case 
there is no fraud or concealment of the loss by the insured. Hallock v. Com- 
mercial Ins. Co., 26 N. J. Law, 268, affirmed 27 N. J. Law, 645,:72 Am. Dec. 379. 
‘The section bans cancellation or annulment of a policy by agreement between 
insurer and insured after the insurer has become responsible for loss or damage 
under it, which indicates that at the moment the loss occurs there must be a 
policy in existence covering the loss or damage. The further provision of the 
section is that if the infant defendant and her parents should obtain a judgment 
in their damage suit against Lanzisero, they would be entitled to collect from 
his insurer, if Lanzisero was insured at the accrual of the cause of action. 
Accrual of the cause of action means the time of the happening of the accident, 
but Lanzisero was not then insured. He held no policy when the loss or damage 
occurred to which the injured persons could look for indemnity, and to hold, as 
I do, that the infant defendant and her parents should have no standing in a 
court of equity to object to the cancellation of complainant’s policy will not 
deprive them of any right they had at the time their cause of action against 
Lanzisero accrued.” 

Solomon & Miller, of Jersey City (M. T. Rosenberg, of Jersey City, of 
counsel), for appellant. 

McCarter & English, of Newark (Ward J. Herbert, of Newark, of counsel), 
for respondent. 

Per Curiam. 

The decree appealed from will be affirmed for the reasons expressed in the 
opinion delivered by Vice Chancellor Fielder in the Court of Chancery. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Lloyd, Case, 
Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Hetfield, Dear, 
Wells, Wolfskeil, and Rafferty—15. 

For reversal: None. 

FIDELITY UNION CASUALTY CO.. v. ar ae No. 23257. 
Supreme Court of Oklahoma. Sept. 17, 1935. 
Rehearing Denied Oct. 29, 1935. 
50 Pacific Reporter (2d) 284. 
1. INSURANCE. 

Insured held estopped to assert claim on automobile liability policy for amount 
of recovery against him on his agreement with physicians to pay injured party’s 
medical bills, where insured had advised insurer that he had not agreed to pay 
medical bills and insurer had thereupon settled with injured party’s administrator for 
medical bills. 

(For other cases, see Insurance, Dec. Dig. § 513.) 

Syllabus by the Court. 

Where the plaintiff wholly fails to prove a cause of action against the defendant, 
a motion for a directed verdict in favor of the defendant should be sustained. 

Appeal from County Court, Creek County; Carl J. Hughes, Judge. 

Action by Fred C. Adams against Fidelity Union Casualty Company. From a 
judgment in favor of the plaintiff, defendant appeals. 

Reversed and rendered. 

ee C. Check, of Oklahoma City, for plaintiff in error. 

Edgerton & Vickers and C. B. Rockwood, all of Sapulpa, for defendant in error. 

Per Curiam. 

Fred C. Adams iitindinnd this action against the defendant, Fidelity Union 
Casualty Company, and recovered a judgment for $802.22, from which the defend- 
ant appealed. 

The plaintiff in his petition alleges that on the 22d day of June, 1928, the defend- 
ant issued a casualty insurance policy to the plaintiff, insuring the plaintiff and his 
wife against loss from liability imposed by law upon the insured for damages on 
account of bodily injuries, alleged to have been suffered by any person, or persons, 
as a result of ownership, maintenance, or use for private purpose of a certain auto- 
mobile. ; 

Plaintiff further alleges that on the 16th day of February, plaintiff’s wife, while 
driving the insured car, injured one Joe Simpson, who was taken to the Sapulpa 





Auto. | Fidelity Union Casualty Co. v. Adams 37 


City Hospital in Sapulpa, for treatment, and there kept for a considerable length 
of time by the hospital and treated by Dr. Paul Mote and Dr. Ralph McGill. 

Plaintiff further alleges: That he had been sued by the City Hospital for the 

sum of $257.13, with interest, which suits was still pending, and that he had been 
sued by Dr. Paul Mote for the sum of $150 with interest, and Dr. Ralph McGill 
for the sum of $200 with interest, and that judgment had been recovered in each of 
said suits. That the defendant had been duly notified of the suits filed against 
plaintiff, and had failed to defend the same, and that plaintiff had been compelled 
to employ attorneys to defend said actions, for which services he had contracted to 
pay the sum of $150, and plaintiff alleges that the terms of the policy had been 
breached, and he had been damaged in the sum of $802.22, for which he prayed 
judgment. 
' The defendant admits the execution of the policy and that it was in force at the 
time the accident occurred, but denied liability thereunder to the plaintiff. The facts 
are undisputed. The injured party was taken to the Sapulpa Hospital and there 
kept and treated by Dr. Mote and Dr. McGill, all as alleged in plaintiff’s petition. 
The injured party died some six weeks after the injury, and an administrator was 
appointed. Suit was filed in Tulsa county against the wife of the plaintiff. _ The 
insurance company was duly notified, and defended the action on behalf of the 
insured’s wife. A judgment was rendered in that action, and satisfied by the insur- 
ance company. = 

In that action the hospital bill, the bill of Dr. Mote and Dr. McGill, was included 
hy the administrator of deceased’s estate, on the theory that the estate was liable 
for these bills. But no claims were filed against the estate for any of these bills, 
and thereafter suits were filed against the plaintiff herein, and in these suits against 
the plaintiff herein it was alleged that the plaintiff had contracted and agreed to pay 
those bills. 

The insurance policy sued upon only insured against loss for the liability imposed 
upon the insured by law, and plaintiff admits that the insurance company would not 
be liable for any obligation arising upon contracts made by the plaintiff except in 
so far as they come within the following provision of the insurance policy: “D. In 
connection with accidents coming within paragraphs (1) and (2) of the insuring 
agreement, the assured shall not voluntarily assume any liability, nor incur any 
expense other than for immediate surgical relief, nor settle any claim, except at 
the assured’s own cost. The assured shall not interfere in any negotiation for 
settlement, nor in any legal proceeding, but whenever requested by the company, and 
at the company’s expense, the assured shall aid in securing information and evidence 
and the attendance of witnesses, and shall co-operate with the company (except in 
a pecuniary way) in all matters which the company deems necessary in the defense 
of any suit or in the prosecution of any appeal.” 

Plaintiff in the trial of the case sought to show by the testimony of Dr. Levy 
that the medical attention. rendered by Dr. Mote and Dr. Ralph McGill, and the 
hospital bill, came within the provision of the section above quoted, which infer- 
entially authorized the insured to incur immediate surgical relief. As to whether 
the services rendered by Dr. Mote and Dr. McGill would under the facts in this case 
be regarded as immediate surgical relief, it is not necessary to decide. 

|1, 2] The plaintiff admits he advised the attorney for the insurance company 
that he had not contracted or agreed to pay the medical or hospital bills, and the 
insurance company thereupon made settlement with the administrator of the injured 
party’s estate for these very bills, and even if it could be said that the plaintiff would 
have had the right to contract these bills, since he had advised the insurance com- 
pany that he had not done so, and the insurance company had acted upon this advice 
in the settlement with the administrator for these bills, the plaintiff was by his con- 
duct estopped to assert a claim against the insurance company, even though the 
plaintiff was subsequently held liable for these debts on the ground that he had con- 
tracted and agreed to pay them. 

_ The plaintiff was fully advised that the administrator was asserting that the 
obligation for the hospital bill and doctor bill had been incurred by the deceased, 
and were properly recoverable by the administrator, as a part of the damages as 
sustained by the deceased, and the plaintiff having advised the insurance company 
that he did not contract these bills and was not personally liable therefor, the insur- 
ance company fully discharged its obligation with respect to these bills when it 
satisfied the judgment rendered against the plaintiff’s wife, therefor, and by virtue 
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of the undisputed facts in this case the plaintiff is estopped to assert a claim against 
the insurance company for these bills, although it was subsequently held by the court 
that he was liable therefor. 

This case is therefore reversed, and judgment is rendered for the defendant 
dismissing this action at plaintiff’s cost. 

The Supreme Court acknowledges the aid of Attorneys T. M. Robinson, Cecil 
Rk. Chamberlin, and W. G. Roe in the preparation of this opinion. These attorneys 
constituted an advisory committee selected by the State Bar, appointed by the Judicial 
Council, and approved by the Supreme Court. After the analysis of law and facts 
was prepared by Mr. Robinson and concurred in by Mr. Chamberlin and Mr. Roe, 
the cause was assigned to a justice of this court for examination and report to the 
court. Thereafter, upon consideration, this opinion was adopted. 

McNeill, C. J., and Riley, Busby, Phelps, and Gibson, JJ., concur. 


BRALEY MOTOR CO., Inc. v. NORTHWEST CASUALTY CO. No 25638. 
Supreme Court of Washington. Oct. 7, 1935. 
49 Pacific Reporter (2d) 911. 
1. INSURANCE. 


Where oyster salesman accompanied employer, who was also engaged in 
automobile business, to another city to return truck to employer’s automobile 
agency, and salesman, whose only remuneration was breakfast and luncheon and 
opportunity to call on prospective oyster customers, was injured in automobile 
accident on return trip, salesman held not an “employee” of employer’s auto- 
mobile agency within policy indemnifying agency against loss resulting from 
injuries, sustained by persons not “employed” by agency, and agency could 
recover from insurer amount of judgment obtained by salesman against agency 
ior his injuries. 

Word “employed” in policy indemnifying insured against loss result- 
ing from injuries sustained by persons not employed by insured was used 

in its ordinary and natural sense as implying the relationship of master 

and servant. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Court, in construing language of insurance policy, will adopt construction 
most favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Where judgment roll in personal injury action against automobile agency 
disclosed that instructions permitted recovery if certain facts existed regardless 
of whether plaintiff was employee of agency, verdict and judgment for plaintiff 
therein was not conclusive that plaintiff was employee of agency in action by 
agency against insurance company for indemnification on ground that plaintiff 
was not its employee at time of accident. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

Beals, J., dissenting. 

Department 1. 

en from Superior Court, Grays Harbor County; William E. Campbell, 
Judge. 

: — by Braley Motor Company, Incorporated, against Northwest Casualty 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Shank, Belt & Rode, of Seattle, for appellant. 

J. E. Stewart, of Aberdeen, for respondent. 

GERAGHTY, Justice. 

The defendant issued to plaintiff an insurance policy providing, among 
other things, that the defendant would indemnify the plaintiff from, “ * * 
injuries arising out of and in connection with the business of the insured, sus- 
tained by any persons not employed by the insured, elsewhere than on the 
premises of the insured and caused by or resulting from the operation or main- 
tenance and use of any automobile.” 

In the policy, defendant agreed: 
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“To Serve the Insured upon notice of such bodily injuries or death, or damage 
to or destruction of property (a) in investigating cases reported hereunder, (b) 
in conducting negotiations for the settlement or in contesting any claims made on 
account of such cases and (c) in defending any suit brought to recover damages 
on account of such cases unless or until the Company may elect to effect a settle- 
ment of such suit. The Company is hereby constituted the agent of the Insured 
in all matters pertaining to the investigation, adjustment and payment of claims 
for which the Insured is liable.” 

W. Kantonen recovered a judgment against the plaintiff for injuries sustained 
while driving one of its cars. On appeal to this court, the judgment was affirmed. 
Kantonen v. Braley Motor Co., 176 Wash. 577, 30 P.(2d) 245, 246. The plaintiff 
paid the judgment, and the present suit is brought to recover the amount so paid, 
with the costs of suit and attorney’s fees. 

After the institution of Kantonen’s action, the plaintiff tendered its defense 

to defendant. The defendant declined to assume the defense, for the assigned 
reason that Kantonen was an employee of the plaintiff, within the terms of the 
policy. 
Te jury having been impaneled to try the issues in the present case, at the 
close of plaintiff's evidence, the parties stipulated that the jury be discharged 
and the case thereafter tried by the court. At the conclusion of the trial, the 
court made findings favorable to plaintiff, and, after overruling a motion for 
new trial, entered judgment on the findings. The defendant appeals. 

\We quote the material findings of fact made by the trial court: 

“11. That at the time the said W. Kantonen received his injury he was not 
employed by the plaintiff, Braley Motor Company, Inc., and was in no sense an 
employee of the said company at the time; that he had been engaged from time 
to time prior to his injury in selling automobiles for the plaintiff; that he began 
this work sometime during the year 1929 and continued off and on until about 
the first day of October, 1932; that he sold cars only on commission; that his 
work was not continuous; that at one time during said period he ceased selling 
cars for a period of about eight months; that during said time he resided in 
Raymond, Washington where he was engaged in conducting a bath house; that 
he returned to Aberdeen during the month of August, 1932, and, without entering 
into any agreement whatsoever with the plaintiff, again took up the selling of 
ears for the plaintiff on commission; that the plaintiff never at any time exercised 
any control over the said W. Kantonen as to the manner in which he should 
conduct his work of salesman; that the plaintiff permitted him to work where 
and when he pleased. 

“That on the first day of October, 1932, the said W. Kantonen was engaged 
by Henry C. Braley to sell oysters; that he was given a large territory to cover 
and his duties required him to deliver as well as sell oysters in said territory; 
that he was expected to devote his time to the work and was told by Mr. Braley 
to forget about selling cars; that he thereafter made no attempt to sell auto- 
mobiles for the Braley Motor Company, Inc. and was therefore not an employee 
of the said Braley Motor Company, Inc. as an automobile salesman at the time 
of his injury on November 4, 1932. 

“12. That at the time of his injury the said W. Kantonen was performing a 
service for the Braley Motor Company, Inc., namely: that of driving an auto- 
mobile belonging to the said Braley Motor Company, Inc., from Seattle to 
Aberdeen; that he was not hired or employed to perform this service, however, 
and the performance of such service did not constitute him an employee of the 
Braley Motor Company, Inc., such as was contemplated in the clause of the said 
insurance company; that he received no compensation for the said service; that 
it was entirely gratuitous; that the money paid by Mr. Braley for Mr. Kan- 
tonen’s breakfast and luncheon in Seattle on the date of the accident was paid 
pursuant to his understanding with Mr. Kantonen that his expenses were to 
be paid in connection with his work of selling oysters.” 

The assignments of error are based upon these findings. 

The accident out of which the litigation arose occurred on November 4, 
1932. Prior to the preceding October, Kantonen had sold cars for the respond- 
ent on a commission basis. He was not a regular employee and received no 
compensation other than his stated commission on the cars sold. 

H. C. Braley. the manager and principal owner of the Braley Motor Com- 
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pany, respondent, was also engaged in the production of oysters, and, as Kan- 
tonen’s sales of cars were infrequent and his earnings small, Braley suggested 
to him that he engage to sell oysters for him. 

On the day of the accident, Braley went to Seattle for the purpose of bring- 
ing a new three-ton truck to the Braley Motor Company at Aberdeen. He 
asked Kantonen to accompany him to Seattle in an automobile owned by the 
motor company, intending that Kantonen would drive the truck back to Aber- 
deen. Before leving Seattle, Braley suggested that, as there would he some 
difficulty in driving a heavy duty truck through the traffic in Seattle, he would 
drive the truck part way, and Kantonen could follow later in the automobile 
in which they had ridden from Aberdeen, and, when he overtook Braley, they 
would exchange and Kantonen would drive the truck on to Aberdeen, while 
3raley would drive the automobile. This arrangement was followed, and, as 
Kantonen was driving the automobile toward Aberdeen on the Pacific highway, 
the car left the road and struck a telegraph pole, resulting in the injuries for 
which he sued. 

Kantonen, admittedly, was not an employee of the Braley Motor Company 
at the time of the accident, unless the circumstances under which he was 
engaged to drive the car from Seattle to Aberdeen made him such. He was 
not to be paid for the service, although it appears that Braley paid for his hreak- 
fast and luncheon. It may be inferred from the record that while in Seattle 
Kantonen visited prospective customers in the oyster trade. The appellant 
contends that the payment for these meals by Braley and the benefit to Kantonen 
in the opportunity furnished hitn to visit possible customers for oysters was 
compensation for his services in driving the automobile, making him at the 
time of the accident in fact an employee, within the terms of the policy. The 
appellant also contends that the verdict and judgment in the case brought by 
‘Kantonen was conclusive upon his status as an employee. 


As evidenced by its twelfth finding, the trial court reached the conclusion that, 
while Kantonen was performing a service for the motor company in driving its 
automobile from Seattle to Aberdeen, he was not hired or employed for the 
service in a sense that would bring his employment within the exception con- 
tained in the policy; that the service was entirely gratuitous, and that the 
payment by Braley for his breakfast and luncheon was made pursuant to an 
understanding that his expenses were to be paid in connection with his work 
of selling oysters. 

{1, 2] We agree with the trial court in this view. It is evident that the word 
“employed” was used in the insurance policy, in its ordinary and natural sense, 
as implying the relationship of master and servant. The service rendered by 
Kantonen was casual and gratuitous. He was driving the car wholly as an 
accommodation to the appellant, even though he may have had some incidental 
benefit in the way of pleasure or the hope of future business. In construing the 
language of the policy, if construction is needed, we are to keep in mind the 
familiar rule, that the construction will be adopted which is most favorable to 
the insured. 


“There is another principle applying to contracts of insurance to the effect 
that if they are so drawn as to require interpretation and fairly susceptible ot 
two different conclusions, the one will be adopted most favorable to the insured; 
and will be liberally construed in favor of the object to be accomplished and 
conditions and provisions therein will be strictly construed against the insurer, 
as they are issued upon printed forms prepared by experts at the instance ot 
the insurer, in the preparation of which the insured has no voice. Algoe v. 
Pacific Mutual Life Ins. Co., 91 Wash. 324, 157 P. 993, L. R. A. 1917A, 1237; 
Fenton v. Poston, 114 Wash. 217, 195 P. 31; Thompson vy. Brotherhood of 
American Yeomen, 130 Wash. 179, 226 P. 498; Continental Life Insurance Co. 
v. Wells, 38 Ga. App. 99, 142 S. E. 900; Mathews v. Modern Woodmen ot 
\merica, 236 Mo. 326, 139 S. W. 151, Ann. Cas. 1912D, 483.” Guaranty Trust 
Co. v. Continental Life Insurance Co., 159 Wash. 683, 294 P. 585, 587. 

We are unable to agree with appellant’s contention that the verdict and 
judgment in the Kantonen Case are conclusive upon the respondent in this case. 
Che judgment roll in that case, offered in evidence in this case, discloses that, 
in its instructions to the jury, the court outlined three conditions under which 





Auto. | 3raley Motor Co., Inc. v. Northwest Casualty Co. 641 


the plaintiff would be entitled to recovery: First. If the jury found that the 
olaintiff was an employee of the dekcuiines: Braley Motor Company, and they 
helieved from the evidence that the injury was caused by a defect in the braking 
system of the defendant’s automobile, and that defect was known to the defend- 
ant or might have been known by careful inspection; second, if they found from 
the evidence that the plaintiff was not an employee but was permitted to drive 
the automobile with the consent of the defendant and was, at the time, acting 
for the mutual benefit of himself and the defendant, and they further found that 
the braking system of the automobile was defective and such defects were 
known to the defendant, but unknown to the plaintiff; and third, if they found 
hat the plaintiff was not an employee of the defendant but was driving the 
automobile with its consent, then it was the duty of the defendant to warn the 
plaintiff of any defect in the braking mechanism of the car, known to the defend- 
ant, which would render it unsafe to operate. These instructions became the 
law of the case, and the general verdict returned by the jury could have been 
based upon either of the three issues submitted to them by the court. 

In the course of its opinion in Kantonen v. Braley Motor Co., supra, this 
court used this language: 

“It is elementary that the master must furnished the servant with reasonably 
safe appliances with which to perform the duties required of him. We think 
that, under the testimony above narrated, the questions of whether the repairs 
had been properly made and whether the car was in a reasonably safe condition 
see? driven were for the jury.” 

, 4] This was the only reference in the opinion to the question of employ- 
ment, wad the assumption of Kantonen’s status as an employee was obviously 
uggested by the briefs on appeal, in which the question whether or not the car 
was defective was solely discussed. The issues of fact in the case are to be 
determined from the judgment roll. 

The judgment will be affirmed. 

Main and Tolman, JJ., concur. 

Beals, Justice. 

I dissent. 
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CASUALTY 


KANSAS CITY JOCKEY CLUB v. UNITED STATES FIDELITY & 
GUARANTY CO. OF BALTIMORE, MD. No. 18370. 
Kansas City Court of Appeals. Missouri. Oct. 7, 1935. 
86 Southwestern Reporter (2d) 371. 
2. INSURANCE. 


Party insured under public liability policy having violated prohibitions of policy 
by voluntarily without notice to insurer paying hospital and medical bills of injured 
party so that insurer, although it might have been liable for such items under general 
coverage provision, had been thereby precluded from having issue adjudicated in 
action brought against insured by injured party, held not entitled to recover against 
insurer for such items. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from Circuit Court, Jackson County; Emory H. Wright, Judge. 

Action by the Kansas City Jockey Club against the United States Fidelity & 
Guaranty Company of Baltimore, Md. From an unsatisfactory judgment, plaintiff 
appeals. 

Affirmed. 

Burns & White, of Kansas City, for appellant. 

Inghram D. Hook, of Kansas City, for respondent. 

SHAIN, Presiding Judge. 

The appellant, hereinafter designated as plaintiff, on August 25, 1927, purchased 
from the respondent, hereinafter designated as defendant, a public liability policy. 

The plaintiff was then operating a race track in Smithville, Mo. The generai 
liability of the defendant is stated in clause I of the policy, as follows: 

“Insurance Provided I. To settle and/or defend subject to the conditions here- 
inafter set forth and in the manner hereinafter set forth, all claims for damages for 
which the Assured is legally liable on account of bodily injuries and death at any 
time resulting therefrom accidentally suffered or alleged to have been suffered by 
any person or persons other than employees of the Assured.” 

The general coverage to the plaintiff is set forth in clause V of the policy as 
follows: 

“Coverage V. This policy covers, except as provided in Condition ‘A,’ all claims 
for bodily injuries, including death at any time resulting therefrom accidentally 
suffered or alleged to have been suflered by any person or persons other than 
employees of the Assured, by reason of and during the operation of the business 
described in and conducted at the location named in Statement No. 4 of said 
Schedule.” 

It appears that on August 31, 1927, while the policy was in full force and effect, 
one Carlton Simmons, a minor and a jockey, was accidentally injured at the race 
track under circumstances that attached liability for damages against the plaintiff 
that were covered by the policy issued by defendant. ; 

It is shown by the record that both Simmons and his parents brought suit for 
damages against the plaintiff and both Simmons and his parents recovered judgments. 

As to the suits for damages brought by Simmons and his parents, it is disclosed 
that the defendant herein defended said suits and met every legal liability imposed 
upon the plaintiff herein by judgments in said suits. : 

It appears from the testimony in the case that when Simmons received his 
injuries he was sent to a hospital and given medical treatment under such directions 
as made the plaintiff herein liable for the same. It further appears that after litiga- 
tion and negotiations between the hospital people and the doctors that. the plain- 
tiff herein paid out for hospital and doctor bills all that is herein claimed to have 
been paid. 


It appears that when demands were made on plaintiff herein for aforesaid bills 
and when suit was brought the defendant, although requested, failed and refused to 
respond and this suit was brought by the plaintiff herein against the defendant 
herein, wherein the plaintiff seeks to recover from defendant reimbursement for pay- 
ment of said hospital and doctor bills and for expenditures for attorneys, etc. The 
defendant joined issue by making general denial and by interposing the provisions ot 
clause G of the policy, which is as follows: 

“Co-operation condition G. The Assured shall not voluntarily assume any lia- 
bility, nor incur any expense other than for immediate surgical relief as is impera- 
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tive at the time of the accident, nor settle any claim except at the Assured’s own 
cost.” 

Concerning said above provision, the defendant pleaded as follows: 

“But Defendant states that in violation of the terms and conditions of said policy 
the Plaintiff herein incurred expense other than for immediate surgical relief as was 
imperative at the time of the accident, to-wit, the hospital and medical bills of 
Research Hospital, Doctors Huwitt, Shelton, Classen, and nurses Clutter and Silvers, 
in that the Plaintiff without the oral or written consent and voluntarily and without 
notice to this Defendant incurred, agreed and promised to pay and settled said claim 
or items of expense and thereby and therefore violated the terms and conditions of 
said policy. And Plaintiff further violated the terms and conditions of said policy 
in respect to cooperation in that Plaintiff’s Attorney White aided and assisted the 
attorneys for Carlton Simmons and O. A. and Maggie Simmons in preparing their 
brief for the Supreme Court of Missouri, all as aforesaid in violation of the terms 
and conditions of said policy. 

“(Interlined) Defendant further states that the action herein is for the liability 
of Carlton Simmons and/or his mother and father, and Jockeys Hart and Dellow 
which liability was assumed by the Plaintiff but which liability is excluded by Condi- 
tion A of the insurance contract.” 

In explanation, it is well to state that the suit at bar was for other items paid 
by reason of injuries received by Jockeys Hart and Dellow. However, there appears 
to be no controversy herein as to these other items. 

It appears that by agreement of parties a jury was waived and hearing was by 
the court. 

At the close of the testimony, the parties presented for allowance findings of 
fact and law. The court gave and refused findings of fact and law and the findings 
of fact and law as asked, as given, and as refused are fully shown in the record. 

The plaintiff herein sued for the sum of $1,908.39. The judgment of the trial 
court was for the plaintiff in the sum of $173.40. From this judgment, the plaintiff 
duly prosecuted its appeal. 

Opinion. 

[1] As this cause was tried by the court, a jury having been waived, it becomes 
the duty of this court to sustain the judgment for any good reason, if any, that is 
disclosed by the record. 


This court is also bound by the findings of facts made by the trial court if same 
are supported by any competent evidence. . 

[2] The trial court found as a fact, “that the plaintiff did not cooperate with 
the defendant and violated the terms and conditions of said contract.” The provi- 
se of the contract referred to in the court’s finding is clause G, which is set forth 
above. 

The plaintiff in its brief makes seven specific charges of error. As we conclude 
that the evidence amply supports the above finding of fact made by the court, it 
follows that the issue before us must be determined by the question of whether or 
not the provisions of clause G, supra, are such as preclude the plaintiff from recover- 
aan — further than for such expenditures as are generally designated 
as “First Aid.” 3 

As before stated, the injured party, a minor, brought suit against the plaintiff 
and recovered for all damages sued for. The petition of the plaintiff in that case 
is shown in the record. An examination shows that the element of hospital and 
doctor bills was not specifically included in that suit. If the same had been included 
in that suit, then and in that event same would have been proper elements of dam- 
ages and a recovery for same in that suit would have entitled the plaintiff herein to 
reimbursement under the provisions of “Coverage V,” supra. 

_ Again, as before stated, the parents of the injured minor sued the plaintiff herein 
lor damages. If items for hospital bills and doctor bills had been included in the 
suit by the parents, then regardless of the provisions of clause G, supra, if recovery 
therefor was had, the plaintiff in such event would be entitled to reimbursement 
under coverage V, supra. The record herein does not contain the petition in the 
Parents’ suit. Judgment by agreement is shown. 

_ As there appears to be no counter contention, we proceed upon the theory that 
in the damage suits brought against the plaintiff herein no specific items for hospital 
and doctor bills were included. 


The question presented herein is: Can the items for hospital and doctor bills, 
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other than first aid, be concluded to be items of damages included in coverage V, 
in light of the fact that the defendant herein has defended all damage suits brought 
by all parties entitled to sue for damages and has reimbursed the plaintiff herein for 
the full amount obtained by the judgments in said cases? 

The principle that one cause of action cannot be split up into a multiplicity of 
suits is so well established as to need no citation of authority. 

It might be contended that the plaintiff herein has not violated the above rule in 
that the plaintiff did not bring the damage suits. We conclude, however, that the 
defendant in this suit is as much entitled to the benefit of the rule as is the plaintiff. 
Further, the plaintiff in this case, by violating the provisions of clause G of the con- 
tract, has brought about a condition that if allowed to recover for the hospital and 
doctor bills in issue will in effect subject the defendant to be harassed with more 
than one suit growing out of a single cause of action. 

The plaintiff, appellant herein, cites a case in support of its theory that defend- 
ant is liable herein. State, to Use of Hempstead v. Coste, 36 Mo. 437, 438, 88 Am. 
Dec. 148, is cited. This case but proclaims the fundamental principle that a judg- 
ment for a principal is conclusive as to his securities. 

Strong et al. v. Phoenix Ins. Co., 62 Mo. 289, loc. cit. 295, 21 Am. Rep. 417, is 
cited. This case announces the rule that where one is bound to protect another from 
liability, he is bound by the result of litigation, provided he had notice of same. 

Royle Mining Co. v. Fidelity & Casualty Co., 126 Mo. App. 104, 103 S. W. 1098, 
is cited. In this case this court reiterated the well-established rule of construction 
to the effect that, where clauses of a contract are so totally repugnant that they 
cannot stand together, the first should be received and the second rejected. y 

The first two cases cited can have no bearing upon the issue, as we have above 
stated same. As to the Mining Company Case, supra, the same would have applica- 
tion if the issue herein was for recovery of money paid out by the plaintiff that had 
-been allowed as damages in the judgments wherein the injured party or parties sued. 
In such instance, the amount of damages due the injured party or parties would have 
been adjudicated, as to amount, regardless of by whom ordered, while in the case at 
bar the items being sued for are for services caused by the orders of the plaintiff 
herein for which the plaintiff herein has paid to the parties rendering the service. 
The above items were not adjudicated as damages due in the judgment for damages 
that have fully been satisfied by the defendant herein. These facts distinguish the 
case at bar from the Mining Company Case, supra. 

The plaintiff cites Huselton v. Commerce Trust Co., 228 Mo. App. 150, 64 
S.W.(2d) 757, loc. cit. 764. 

If the fact that, in a suit by the injured party against the plaintiff herein, the 
items of hospital and doctor bills are proper elements of damages, be conclusive of 
the defendant’s liability in the suit at bar, then the Huselton Case, supra, is directly 
in point. However, for reasons given above, we conclude that the fact alone that 
an injured party is entitled to recover for hospital and doctor bills as an element of 
damages in a suit against the party responsible for his injuries does not impose a 
liability upon the defendant in this case, wherein it is shown that the plaintiff herein 
breached the contract in issue, clause G, by its voluntary act in contracting for and 
paying for the service and thereby precluding the defendant herein from having 
such issue adjudicated as to liability and amount in the suits brought by the Sim- 
mons minor and his parents, wherein all matters of damages claimed by them were 
determined and settled for by the defendant herein. 

The plaintiff cites Northwestern Casualty & Surety Co. v. Rose, 185 Ark. 263, 46 
S.W.(2d) 796. 

The Rose Case is distinguished from the case at bar in this, to wit: In the Rose 
Case the insurance company made a voluntary settlement with the injured party, 
wherein by the settlement $5,000 was paid to the claimant and it was stated that the 
amount was exclusive of hospital and medical attention expended by the insured, but 
who was not a party to the settlement and never consented thereto. 

If the defendant herein had made settlement without plaintiff's consent and 
excluded hospital and medical services, then the Rose Case, supra, would have been 
in pagnt. Such, however, are not the facts in this case and the law declared in the 
Rose Case does not apply to the issue herein presented. 

It will be further observed that the issue was submitted as an issue of fact in 
the Rose Case and the issue of fact rested upon Rose’s liability to the injured party 
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for items not taken into account in a compromise entered into by the insurance com- 
pany and not consented to by Mr. Rose. 

As before stated, the plaintiff has classified assignments of errors under several 
heads. However, as the trial court gave judgment for the plaintiff for such amount 
as the court, from the evidence, found to be due for immediate surgical relief as 
he found was imperative at the time of the accident, we conclude, based on the 
reasons above set forth, that there is no liability attached to the defendant further 
than the court allowed in the judgment herein, and that therefore the setting forth 
of plaintiff’s specifications and the discussion of cited authorities, other than the 
ones discussed above, becomes unnecessary. 

The fact that clause G would not preclude the plaintiff from recovering from the 
defendant all damages awarded by the jury in suits brought by injured parties, 
doctor and hospital bills included, does not fix the defendant’s liability herein. Ina 
suit by the injured parties the liability of the plaintiff herein is not controlled by any 
of the provisions of the policy and such damages, as assessed by the jury, fix the 
amount to which the plaintiff is entitled to be reimbursed. The issue in the case at 
har goes to the question of plaintiff’s right to ste for services that the plaintiff con- 
tracted for with third parties in violation of the provisions of the contract. We 
conclude that the contract does not present any grounds for liability for services so 
contracted for. 

We conclude that the defendant herein fulfilled its obligations and has fully met 
its liability under its contract by defending the damage suits brought and meeting the 
obligations of the judgments therein rendered and cannot now, in this séparate suit, 
be held liable for obligations voluntarily entered into by the plaintiff in face of the 
provisions of condition G of the contract, nor can defendant be held for attorney’¢ 
fees or for vexatious delay. 

The judgment is affirmed. All concur. 
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MISCELLANEOUS 


PHILADELPHIA NAT. BANK v. NEW JERSEY FIDELITY & 
PLATE GLASS INS. CO. 
Superior Court of Delaware. New Castle. March 27, 1935. 
181 Atlantic Reporter 1. 
1. INSURANCE. 


New Jersey statute authorizing insurance commissioner to liquidate insolvent 
insurance company does not vest him with legal title to property of corporation 
taken into his custody, but title thereto remains in corporation, regardless of 
jurisdiction where property is located (N. J. St. Annual 1931, § 99—56). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

3. INSURANCE. 

Filing claim on judgments against insolvent New Jersey insurance corpora- 
tion with statutory liquidator held not election to pursue collection of judgment 
only in New Jersey, hence did not preclude judgment creditor from instituting 
action in Delaware by foreign attachment and attaching property of corporation 
located in Delaware (N. J. St. Annual 1931, § 99—56). 


(For other cases, see Insurance, Dec. Dig. § 44.) 


Action by the Philadelphia National Bank, a corporation created by and 
existing under the laws of the United States of America, against the New Jersey 
Fidelity & Plate Glass Insurance Company, a corporation of the State of New 
Jersey. ° 

Judgment for plaintiff in accordance with opinion. 

Reinhardt, J., sitting. 

Caleb S. Layton (of Richards, Layton and Finger), of Wilmington, for 
plaintiff. 

Hugh M. Morris, of Wilmington, for defendant. 

Superior Court for New Castle County. Foreign Attachment on two foreign 
judgments, No. 18, March Term, 1934. 

REINHARDT, Judge, delivering the opinion of the Court: 

This is an action of debt begun by foreign attachment in which one thousand 
shares of the common stock of Heddon Holding Company, a Delaware corpora- 
tion, standing in the name of the defendant were attached. The action is 
founded upon two judgments secured by the plaintiff against the defendant, a 
corporation of the state of New Jersey, in the New Jersey Supreme Court, in 
and for the county of Essex, on the 27th day of September, A. D. 1932. One of 
said judgments is for the sum of $57,187.29 and costs amounting to $61.02, and 
the other of said judgments is for the sum of $56,007.23 and costs in the sum of 
361.02; interest on both of said amounts is claimed from the entry of the said 
judgments, to-wit, September 27, 1932. 

By written agreement of counsel for the plaintiff and the defendant, the 
case in Delaware was tried by the Court without the intervention of a jury. 

The plaintiff’s declaration was in debt and contained two counts; one of 
which was on the first of the above judgments and the second count was upon the 
second of the above judgments. The defendant filed several pleas to the plain- 
tiff’s declaration but at the hearing before the Court defendant abandoned all but 
two of its pleas, to-wit, the 6th and 7th, which were special pleas. 

The 6th plea sets up as a defense a statute of the state of New Jersey, being 
section 56(a) of the Insurance Laws of the state of New Jersey, also known as 
chapter 244 of the Laws of New Jersey for 1931 (N. J. St. Annual 1931, § 
99—56). 

The defendant’s 7th plea is to the effect that since the plaintiff has filed a 
claim based upon the two judgments upon which it is now suing, with the Com- 
missioner of Insurance in certain New Jersey liquidating proceedings against the 
defendant herein, it has thereby made an election of remedies and cannot now 
bring an action in this state upon the judgments above referred to. 

The stipulation between the attorneys for the respective parties was admitted 
in evidence, under the terms of which it is admitted that the said two judgments 
are valid judgments, lawfully entered under the laws of the state of New Jersey 
in the New Jersey Supréme Court and that no sum has been paid on account 
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and that, therefore, the full amounts of principal, interest and costs of said 
judgments are now due and owing. 

There was admitted in evidence, without objection, the state Statute of New 
Jersey, being section 56(a) of the Insurance Laws of New Jersey. 

Exemplified copies of the two judgments in question were admitted on behalf 
of the plaintiff without objection. 


The defendant called a witness who testified, in substance, that the Com- 
missioner of Banking and Insurance of the state of New Jersey entered into 
possession of the property and business of the defendant corporation on May 
28, 1932, pursuant to the powers vested in the Commissioner by section 56(a) 
of the Insurance Laws of that state; that since the date last mentioned the 
Commissioner has been liquidating the affairs of the Company; that the Com- 
missioner took possession of the certificates representing one thousand shares 
of stock of the Heddon Holding Company, which certificates had, prior to that 
time, been in the possession of the defendant Company at its home office in 
Newark, New Jersey, and which certificates were in the name of the defendant 
as the owner thereof. 


The writ of foreign attachment was laid on January 24, 1934, and the return 
of the Sheriff shows the attachment of one thousand shares of the stock of 
Heddon Holding Company, a Delaware corporation, standing in the name of the 
defendant in this suit. 

At the trial of the case, it was also testified that the stock of the Heddon 
Holding Company in question had never been transferred into the name of the 
Commissioner of Insurance of the state of New Jersey. 

There is no conflict in the evidence and exhibits produced at the trial of the 
case, and I find the facts to be as above stated. 

[1, 2] Two questions of law are raised upon the pleadings and the evidence. 
The first is—that the full faith and credit clause of the Constitution of the 
United States (article 4, § 1) requires that this Court recognize the validity of 
and give effect to section 56(a) of the New Jersey statutes of 1931. This section 
of the New Jersey Statute provides, inter alia, as follows: 

“Whenever any insurance company of this State shall become insolvent or 
shall suspend its ordinary business for want of funds to carry on the same, or 
whenever the Commissioner of Banking and Insurance shall ascertain, as the 
result of an examination as authorized by this act * * * said commissioner may 
ijorthwith take possession of the property and business of such company and 
retain such possession until such company shall resume business or its affairs 
be finally liquidated as herein provided. * * * Upon taking possession of the 
property and business of any such company by the commissioner all judgments, 
decrees, levies, and executions against the property of the company shall be 
thereafter stayed until otherwise ordered by the Court of Chancery.” 

Under this New Jersey Statute the Commissioner of Banking and Insurance 
is made a liquidator of the property of insolvent corporations and is authorized 
to take possession of such property and business and liquidate the same with 
in view of paying the debts of the corporation. But the Statute does not vest 
the legal title to such property in such Statutory liquidator. The Act has been 
so construed by the Courts of New Jersey and also by the Court of Chancery 
of Delaware, Smith v. Washington Casualty Insurance Co., 110 N. J. Eq. 122, 
ro 510, 515; Kelly v. International Re-Insurance Corp., 20 Del. Ch. ——, 174 
A. YW . 

Although such Statutory liquidator may take into his custody and possession 
the property of the insolvent company yet, in every jurisdiction where such 
Property may be located, the title thereto remains in the insolvent corporation. 
It is so in the instant case. The title to one thousand shares of the capital stock 
of Heddon Holding Company, a Delaware corporation, is vested in the defendant 
company. That the situs of the Heddon stock, for purposes of attachment, is 
in the state of Delaware is conceded by counsel for the defendant. Unless some 
prohibition to bring suit against the insolvent defendant can be found in the 
New Jersey Statute, the plaintiff’s right to institute in the Courts of this state 
its action of foreign attachment against the defendant seems clear. Does the 
New Jersey Statute contain any such prohibition? The defendant maintains 
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that it does, and in support of its contention cites the following extract from 
the Statute: 

“Upon taking possession of the property and business of any such company by 
the commissioner all judgments, decrees, levies, and executions against the property 
of the company shall be thereafter stayed until otherwise ordered by the Court of 
Chancery.” 

In the case of Smith v. Washington Casualty Insurance Company, supra, this 
statute was pleaded as a defense, just as it is pleaded in the instant case. The New 
Jersey Court construed the above section of the Statute and in the course of its 
opinion said: 

The rights of creditors, at least so far as reducing their claims to judgment is 
concerned, are not affected by the act, which makes express provision that the com- 
missioner, in the name of the company, may prosecute and defend all suits and other 
legal proceedings.” 

I am of the opinion that the above statute of New Jersey does not deny to a 
creditor the right to reduce his claim against an insolvent corporation to judgment, 
either in the Courts of New Jersey or elsewhere. It follows, therefore, in the 
instant case that the plaintiff had the right to institute an action of foreign attach- 
ment and attach the property of the defendant located in this jurisdiction. 

The defendant cites and relies upon the case of Clark v. Willard et al., 292 U. S. 
112, 54 S. Ct. 615, 78 L. Ed. 1160. There the Court had under consideration a 
statute of the state of Iowa, which provided for a Statutory liquidator of insolvent 
corporations of that state and further provided that such liquidator should be vested 
with the title to all of the property of the corporation, and that the corporation itself 
should be ——— 

The New Jersey statute in regard to liquidation, as we have seen, has no such 
provision. Therefore, the Williard Case is not in point. 

I am constrained to hold that the matters of law and fact set up by the defendant 
in its 6th plea do not constitute a defense in the instant case. 

[3, 4] The second point of law raised by the defendant in its 7th plea is, that 
the plaintiff, having filed its claim on the said two judgments with the Commissioner 
of Banking and Insurance of the state of New Jersey in the liquidation proceedings, 
prior to the commencement of the instant case, thereby made its election to pursue 
its said claim in the liquidation proceeding in New Jersey and not elsewhere. 

After careful consideration, I am of the opinion that the matters of law and 
fact set up by the defendant in its 7th plea do not constitute a defense in the instant 
case. 

It is elemental that although a judgment creditor is entitled to but one satisfac- 


tion%f his judgment, he is entitled to all possible remedies to secure such satisfac- 
tion. 2 Woolley’s Del. Prac. 671. 


In the filing of its claim in the New Jersey liquidating proceeding, the plaintiff, 
did not thereby waive or abandon its right to bring suit on its said two judgments in 
other jurisdictions wherein might be located property of the defendant. By so filing 
the claims there was no election by the plaintiff to pursue the collection of its judg- 
ment only in the state of New Jersey. 

Upon the evidence produced at the trial of the case, I find for the plaintiff and 
against the defendant, and I assess the damages of the plaintiff to be the sum 0! 
$130,314.05, withsix cents costs, besides costs of this suit-expended. 


BENEVOLENT BURIAL ASS'N, Inc. v. a No. 10577. 
Supreme Court of Georgia. Oct. 3, 1935. 
181 Southeastern Reporter 336, 
1. INSURANCE. 
Act requiring fulfillment of prescribed conditions before insurance company 
can be placed in hands of receiver held inapplicable to suit by insurance commis- 
sioner to enjoin company chartered by superior court from conducting insurance 
business without being a as insurance company (Code 1933, § 56-223). 
(For other cases, see Insurance, Dec. Dig. § 49.) 
2. MSURARCE. 
Comptroller general, as insurance commissioner, held authorized to institute 
suit to enjoin company from conducting insurance business without being chartered 
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as insurance company (Laws 1912, pp. 120, 123, 124, 126, 133, §§ 1, 4, 6, 13, 29; 
Code 1933, §§ 56-901, 56-902). 
(For other cases, see Insurance, Dec. Dig. § 49.) 
INSURANCE. 

In suit by insurance commissioner to enjoin company from conducting insur- 
ance business without being chartered as insurance company, evidence authorized 
grant of interlocutory injunction on ground that contracts issued by company 
constituted policies of life insurance, and that company, in issuance of such con- 
tracts, was doing life insurance business contrary to law, notwithstanding con- 
tracts were called stock certificates and entitled holders to stated mortuary service 
or acichaaaliee on conditions prescribed by charter and by-laws of company (Laws 
1912, pp. 120, 123, 124, 126, 133, §§ 1, 4, 6, 13, 29; Code’ 1933, §§ 56-901, 56-902). 

(For other cases, see Insurance, Dec. Dig. § 49.) 

Syllabus by the Court. 

The Act of August 14, 1914 (Ga. Laws 1914, p. 135, Code of 1933, § 56-223), 
providing that no insurance company chartered under the laws of this state or 
doing- business in this state shall be placed in the hands of a receiver until certain 
conditions are complied with, has no application to a suit by the comptroller 
general, as insurance commissioner, to enjoin the conduct of an insurance business 
by a company chartered by the superior court, and in no wise authorized under 
the laws of Georgia to conduct an insurance business, but actually engaged in 
such business, contrary to law. The court did not err in overruling the motion to 
dismiss the petition. 

Under the circumstances just indicated, the comptroller general, as insur- 
ance commissioner, is authorized by law to institute a suit for injunction to 
restrain such corporation from engaging in the insurance business. The court 
did not err in overruling the general demurrer to the petition. 

Under the evidence the judge of the superior court was authorized to find 
that the contracts issued by the defendant company amounted in substance and 
effect to policies of life insurance, and that the company, in the issuance of such 
contracts, was doing a life insurance business contrary to the laws of this state, 
notwithstanding the contracts issued to the holders were called stock certificates, 
and entitled the holders to stated mortuary service or merchandise on conditions 
prescribed by the charter and by-laws of the company. The court did not err in 
granting an interlocutory injunction to restrain the defendant from further issu- 
ince and selling of such certificates or contracts. 

Error from Superior Court, Decatur County; B. C. Gardner, Judge. 

\ffirmed. 

G. G. Bower, J. H. Kirbo, and A. B. Conger, all of Bainbridge, for plaintiff 
in error. 

John R. Wilson and W. H. Miller, both of Bainbridge, and M. J. Yeomans, 
Atty. Gen., and B. D. Murphy and Dave M. Parker, Asst. Attys. Gen., for defendant 
in error. 

_ Hendrix & Buchanan, of Atlanta, Alexander & Jones, of Thomasville, and 
Jefi A. Pope, of Cairo, for parties at interest. 


M. PACHMAN, Inc v. NEW AMSTERDAM CASUALTY CO. 
Supreme Court, Trial Term, New York County. July 8, 1935. 
281 New York Supplement 758. 
2. INSURANCE. 

Losses sustained when safe was burglarized held not covered by burglary 
policies, where premises in which safe was located were not “solely occupied by the 
assured” as required by terms of policies. 

(lor other cases, see Insurance, Dec. Dig. § 33214.) 

3. INSURANCE. 

_ Language used in burglary policy requiring safe to be on “premises,” and 
defining “premises” as “the interior of that portion of the building * * * which is 
solely occupied by the assured in conducting his business,” held to constitute a 
limitation of the coverage of the policy for the purpose of withdrawing risks that 
the insurer was unwilling to undertake. 


(For other cases, see Insurance, Dec. Dig. § 33214.) 
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Action by M. Pachman, Incorporated, against the New Amsterdam Casualty 
Company. 

Judgment for defendant. 

Goldstein & Goldstein, of New York City (David Goldstein, of New York City, 
of counsel), for plaintiff. 

Prince & Loeb and Sidney J. Loeb, all of New York City, for defendant. 

LAUER, Justice. 

This is an action on two policies of insurance against burglary, one known as a 
mercantile safe policy and the other as a mercantile open stock policy; the former a 
$25,000, and the latter a $1,000, coverage. The two policies are substantially 
similar in form. The defendant by one of its policies agreed: “To indemnify the 
Assured for all loss by burglary, of property insured hereunder from within that 
part of any safe or vault * * * , while such safe or vault is duly closed, and locked 
by at least one combination or time lock and located in the Assured’s premises as 
herein after defined * * *.” The policy then defines “premises” to “mean the interior 
of that portion of the building * * * which is occupied solely by the Assured in 
conducting his business.” 


The amount of the loss was conceded by counsel as was practically all of the 
evidence. It is not in dispute that a burglary occurred within the terms of the policy. 

The defendant had heretofore applied at Special Term for summary judgment, 
asserting that under the quoted language of the policy a continuing warranty was 
created, which having admittedly been breached would entitle it to judgment 
against the plaintiff. Accompanying the denial of this motion was the following 
short memorandum: “The pleadings raise an issue of coverage. The limitation ot 
sole occupancy evidently did not apply to the interior of the safe. The term ‘solely 
occupied’ might be construed as a description of the premises at the time the policy 
ey written. Furthermore, whether there was an increase in hazard raises an issue 
of fact.” 

[1] This order was affirmed (244 App. Div. 721, 279 N. Y. S. 989) without 
opinion. Although the affirmance of this decision is the law of the case so far as 
it may be applicable (Brush v. Rothschild, 186 App. Div. 857, 174 N. Y. S. 589; New 
York Pneumatic Service Co. v. P. T. Cox Contracting Co., 201 App. Div. 33, 193 
N. Y. S. 655, affirmed 235 N. Y. 567, 139 N. E. 737; Mariner Harbor Nat. Bank v. 
Graham Beach Estates, Inc., 219 App. Div. 721, 219 N. Y. S. 860, affirmed 245 N. Y. 
592, 157 N. E. 870), and while I am not unmindful of the authorities holding that 
an afirmance of an order by the appellate courts is not necessarily a ratification 
or approval of the reasoning upon which the decision was based (Scott & Co. v. 
Scott, 186 App. Div. 518, 174 N. Y. S. 583; Tirrell v. Tirrell, 107 Misc. 179, 177 
N. Y. S. 357, reversed 190 App. Div. 463, 180 N. Y. S. 49; Matter of Bassett’s Will, 
84 Misc. 656, 146 N. Y. S. 842), nevertheless the manner of the submission of the 
case on the trial before me makes the decision of the Appellate Division (244 App. 
Div. 721, 279 N. Y. S. 989) inapplicable at this time. There was no question of 
fact presented at the trial. No evidence was offered in respect to any possible 
ambiguity in the language of the policies. The interpretation of the policies 
becomes therefore solely a question of law. Elco Shoe Mfrs. v. Sisk, 260 N. Y. 
100, 183 N. E. 191; Weinberg & Holman yv. Providence Washington Ins. Co., 254 
N. Y. 387, 173 N. E. 556; Central Union Trust Co. of New York v. Trimble, 255 
NO VESR Ma NAGE. Fe * 

[2, 3] As I interpret the policies, the coverage effected by them is “while 
such safe * * * is * * * located in * * * the interior of that portion of the building 
* * * which is occupied solely by the assured in conducting his business.” It thus 
appears that the risk covered is while the safe is in a building solely occupied by 
the assured. It was conceded at the trial that the premises in which the safe was 
located were not solely occupied by the plaintiff. Consequently the loss in this case 
was not covered by the policies. Graley v. American Eagle Fire Ins. Co. of New 
York, 235 App. Div. 490, 257 N. Y. S. 566; Grady v. Concordia Fire Ins. Co. of 
Milwaukee, 267 N. Y. 177, 179, 196 N. E. 16, 17. These cases are decisive of the 
situation here presented. The language used in the policies constitutes, in the 
language of the Grady Case, supra, “a limitation of the coverage of the policy for 
the purpose of withdrawing risks that the insurer was unwilling, for one reason 
or another, to undertake.” 

_ It follows that judgment must be for the defendant. Thirty days’ stay and 
sixty days to make a case. ; 





Howard v. Hollahan et al. 


HOWARD v. HOLLAHAN et al. No. 25646. 
Supreme Court of Washington. Aug. 10, 1935. 
48 Pacific Reporter (2d) 230. 
1. INSURANCE. 


Word “injured,” as used in rider to employer’s liability policy, held to include 
illness, which resulted in employee’s death, caused by contacting poisonous 
spraying material in spraying operations, where rider did not limit word to 
include only those injuries for which compensation would be necessary under 
Workmen’s Compensation Act, though it limited amount payable to that payable 
under the act (Rem. Rev. Stat. § 7675). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Where language of policy is ambiguous, construction least favorable ‘to the 
one who wrote the words is applied. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Department 1. 

Appeal from Superior Court, Yakima County; Dolph Barnett, Judge. 

Action by Mae Howard, administratrix of the estate of Fred S. Howard, 
deceased, against Gordon §. Hollahan and others. From a judgment for plaintiff 
against it, defendant Commercial Casualty Insurance Company appeals. 

Judgment affirmed. 

Ryan, Askren & Ryan, of Seattle, for appellant. 

Snively & Bounds, of Yakima, for respondent. 

ToLMAN, Justice. 

As this case is now presented in this court, it is an action to recover upon 
an employer’s liability insurance policy. After trial to the court, plaintiff 
1ecovered a judgment against the corporate defendant, and it alone has appealed. 

The policy in question, in effect, provides that the insurer will indemnify 
the assured against loss and expense by reason of liability imposed by law upon 
the assured for damages on account of bodily injuries and death accidentally 
suffered by an employee or employees of the asured by reason of the business 
carried on by the assured as fruit growers, and specifically covers “farm labor— 
orchards & vineyards—cultivation work—including tree pruning & spraying, 
fruit packing,” and the like. 

The only question here presented is the interpretation of the rider attached 
tn: policy, which rider 1s entitled “Voluntary Compensation Endorsement,” 
and in which the following language appears: “In consideration of the premium 
provided for in the Policy, the Company hereby agrees to voluntarily pay to 
employees injured in the course of their employment and covered by said Policy, 
or to their dependents in fatal cases, such amounts as would be payable accord- 
ing to the Washington Workmen’s Compensation Law, including the cost of 
such medical, surgical and hospital treatment as is provided in said law, even 
though such persons may not have a legal claim under said Compensation Law 

against this employer.” 

Admittedly the deceased husband of the respondent was an employee of 
the assured and as such was engaged, while the policy was in force, in sprayin 
operations, thus being brought in close contact with poisonous spraying materia 
which caused his illness and death. 

Appellant argues that since by the Washington Workmen’s Compensation 
Act (Rem. Rev. Stat. § 7675), the word “injury” as used in that act is defined 
as “a sudden and tangible happening, of a traumatic nature,” that necessarily 
the language of the rider means that the insurer will compensate only for such 
traumatic injuries, or, in other words, for those injuries for which compensation 
would be paid under the Workmen’s Compensation Act. 

_ The respondent contends, and the trial court held, that a fair construction 
i the language employed makes the Compensation Law the measure of the 


amount to be paid and not at all the definition of the kind of injury for which 
Payment will be made. 


The trial court stated his views in language which we cannot hope to 
‘prove upon as follows: “* * * The policy does not say that the endorsement 
shall apply to employees injured as the word ‘injury’ is defined by the Work- 
men’s Compensation Act. The court is of the view that it is broader than the 
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Workmen’s Compensation Act. The act limits liability to classes of cases where 
trauma is present. It is not stated in the rider that the company is going to 
pay for injuries as defined by the Workmen’s Compensation Act. The word 
‘njury’ is not limited or restricted in any way. It is not defined. To the court’s 
mind the only purpose of the language ‘such amounts as would be payable 
according to the Workmen’s Compensation Law’ is to determine the amount 
which the company will pay if there is a liability, and not to determine the type 
of injury as arbitrarily defined by the statute supra. The court is of the opinion 
that the only logical construction to be placed upon the words used in the 
contract is to the effect that it was intended to cover all injuries, as that term 
is usually understood and as defined by the cases herein referred to.” 

[1] The subject of injury and the question of the amounts to be paid are 
both covered in the one sentence of the rider which we have quoted. The 
word “injured” is limited only by the words “in the course of their employment 
and covered by said policy.” Then follows the subject of the amounts to be 
paid, and the amount in each case is limited by the words “as would be payable 
according to the Workmen’s Compensation Law.” Clearly, by this language 
the State Compensation Law is used as a limitation upon the amounts to be 
paid only and violence would have to be done to the language used in order 
to establish a relationship between the word “injured” and the Compensation 
i.aw. Had the intention been otherwise, it is obvious that the thought could 
have been made clear and plain by any one of a number of simple changes in 
the language used. 

[2] We agree with the appellant in his contention that the language used is 
not ambiguous. If it were, then, under the well-settled rule of law in such 
cases the construction least favorable to the one who wrote the words would 
have to be applied. The rule is recognized in many of our cases. See Green vy. 
National Casualty Co., 87 Wash. 237, 151 P. 509, 511, and Samarzich v. Etna 
Vife Insurance Co. (Wash.) 40 P.(2d) 129. 

As was said in the Green Case, supra: “But this rule should not be permitted 
to have the effect to make a plain agreement ambiguous, and then interpret 
it in favor of the insured. Contracts of insurance, like other contracts, are to be 
construed according to the sense and meaning of the terms which the parties 
have used, and, if they are clear and unambiguous, their terms are to be taken 
and understood in their plain and ordinary meaning.” 

So, here, we take the language of the contract according to its ordinary 
meaning and from it hold, as did the trial court, that it is plain, clear, and 
unambiguous, and nothing in the words used in any manner limit the meaning 
of the word “injured” to the definition used in the Compensation Act. 

The judgment appealed from is affirmed. 

Blake, Main, Beals, and Geraghty, JJ., concur. 


BANKERS UNION LIFE INS. CO. v. ATSCHEL. No. 13526. 
Supreme Court of Colorado. Sept. 16, 1935. 
49 Pacific Reporter (2d) 385. 
INSURANCE. 

Term “drawing account” as used in clause of insurer’s contract with its agency 
supervisor, providing that supervisor should have drawing account of $75, payable 
weekly, in lieu of salary and expenses, held without ambiguity to mean that, what- 
ever the amount drawn by supervisor under contract, such amount was in form 
of salary for services and not an advance against commissions to be earned. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

INSURANCE. 

Where term “drawing account,” as used in clause of insurer’s contract with 
agency supervisor providing that supervisor should have drawing amount of $73, 
payable weekly, in lieu of salary and expenses, was free from ambiguity, rejection 
of insurer’s testimony, in action on contract, to effect that term “drawing eT 
had meaning peculiar to insurance business by custom and usage when used 1} 
agency contracts, held not error. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

In Department. 

Error to District Court, City and County of Denver; Otto Bock, Judge 
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Action by Rudolph E. Atschel against the Bankers Union Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

James W. Creamer and C. Milton Morris, both of Denver, 

Percy S. Morris, of Denver, for defendant in error. 

HoLLAND, Justice. 

December 1, 1930, Atschel became a special agent of the Bankers’ Union Life 
Insurance Company for the sale of life insurance, on commission basis, fixed by the 
terms of a written contract. He continued this employment until January 16, 1932, 
when he entered into an agency supervisor's agreement with the company to run 
concurrently with the special agent’s contract. Under the later and additional con- 
tract, he was given authority to appoint agents for the company in the territory 
assigned in the contract, was to receive an overwriting commission on the business 
produced by such appointed agents, and was to have a “drawing account” of $75 
per week, “in lieu of salary and expenses. ” By the agreement, he assigned to the 
company one-half of the commissions earned by his personal business and the over- 
writing commissions on production of other agents appointed by him. Atschel 
claimed a balance due him from the company under the contracts, and brought this 
suit to recover. On a jury verdict, he obtained judgment for $1,825.93, and the 
company assigns error. 

The company by its answer claimed that the contracts had, on May 9, 1932, 
been modified orally to the effect that “all” the commissions earned under the con- 
tracts were to be assigned to the company, instead of one-half as specified in the 
written contract, and that the “drawing account” was orally reduced from $75 to 
$40. It further contended that the “drawing account” was an advance against com- 
missions to be earned, and that it had advanced Atschel more money than his com- 
missions had amounted to. By counterclaim it prayed for judgment on several 
amounts, which total $1,407.25. 

\tschel denied the oral modifications of the contracts as alleged by the com- 
pany, and contended that the money he received on the drawing account was in the 
form of a salary, which he was not obligated to repay. The court apparently 


for plaintiff in error. 


adopted his construction of the contract, and denied the offer of the company to 


show, by witnesses experienced in such insurance matters, that the words “ 
account” 


drawing 
had a meaning peculiar to the insurance business, by custom and usage, 
when used in agency contracts. On this ruling of the court, error is claimed by the 
company. 

Except as to the difference in amount of credits and charges, arising from the 
assignment of commissions, if the contracts were orally modified as alleged, the 
calculations required for an adjustment of the amount due either party seem to 

generally stipulated, depending upon the construction of the contracts, more 
especially the words “drawing account” as used therein. 

{1, 2] The pertinent parts of the agency supervisor’s agreement (Exhibit B) 
which present the sole controversy are as follows: 

“Supervisor shall have a drawing account of Seventy Five ($75.00) Dollars, 
pay: tb le weekly, in lieu of salary. and expenses. 

“As further compensation, said Supervisor shall receive in addition to said 
drawing account, a first year and renewal commissions on all accepted business 
submitted by all General, Special, and Local agents appointed by Supervisor in said 
territory. * * * 

“As compensation for the drawing account recited in paragraph No. 3 of this 
agreement, Supervisor shall assign, and by virtue of this agreement does assign to 
company, one-half of all commissions earned under paragraphs numbered 4 and 5 
of this agreement.’ 


To make competent the testimony offered by the company for the purpose of 


showing by custom and usage the meaning and application of the words ‘ 


‘drawing 
account” 


as used in the contract before us, ambiguity therein must be apparent. 
Under our interpretation of the contract, it is free from ambiguity and susceptible 
only to the view of, and interpretation apparently placed upon it by, the trial court, 
which committed no error in the refusal of the testimony offered. 
Without doubt the intention of the parties could have been couched in more 
fortunate language, but that employed can only be construed as contended for by 
\tschel. In substance, his claim is to the effect that the paragraph, re 
shall have a drawing account of Seventy Five ($75.00) Dollars, payable weekly, 
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lieu of salary and expenses,” means that whatever the amount drawn by him 
thereunder, was in the form of salary or compensation for his -services, which he 
was under no obligation to repay. If otherwise, the company certainly was free to 
have clearly stated its position or requirement by providing for the assignment to 
the company of all commissions that were to be earned by Atschel, to be charged 
or credited to him under that account. That this was not the intention is amplified 
by such words as “as further compensation * * * shall receive in addition to said 
drawing account. * * *” As a measure to minimize the chance taken and the 
speculation made upon the money to be drawn by Atschel, the following provision 
appears in the contract: “As compensation for the drawing account * * * supervisor 
shall assign, and by virtue of this agreement does assign to the company, one-half 
of all commissions earned. * * *” That this arrangement was not altered or modi- 
fied was apparently believed by the jury, to whom this question was squarely and 
clearly submitted. We believe the issues were properly tried, and a determination 


of the facts by the jury under instructions to which no serious objection is made 
will not be disturbed. 


The judgment is therefore affirmed. 
Butler, C. J., and Bouck, J., concur. 


MAXSON, Com’r of Banking and Insurance v. MANUFACTURERS’ 
LIABILITY INS. CO. 
Court of Chancery of New Jersey. July 30, 1935. 
180 Atlantic Reporter 223. 
1. INSURANCE. 


Insurance company’s state representative, in absence of proof to contrary, 
held without authority to cancel outstanding policies because of mere appointment 
of receivers for company on ground of mismanagement by company’s officers, so 
as to render company liable to policyholders for unearned premium on pro rata 
basis. 

(For other cases, see Insurance, Dec. Dig. § 43.) 

2. INSURANCE. 


_ Determination made by receivers of insurance company as to insurance broker's 
claims for return premiums on policies, after full and fair hearing, would be sus- 
tained on appeal, where determination was amply supported by better quality of 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 44.) 
Syllabus by the Court. 


1. In the absence of proof to the contrary, an insurance company’s state repre- 
sentative is without authority to cancel outstanding policies of insurance by reason 
of the mere appointment of receivers for the company so as to render it liable 
to the holders of such policies, under the provisions thereof, for the unearned 
premium thereon on a pro rata basis. 

2. A determination made by receivers after a full and fair hearing, where 
ae supported by the better quality of the evidence adduced, will be sustained on 
appeal. 

Bill by Edward Maxson, as Commissioner of Banking and Insurance, against 
the Manufacturers’ Liability Insurance Company. From a determination by the 
receivers of the insurance company, Raymond F. Barrett, administrator of the 
estate of Alfred N. La Brecque, and another appeal. 

Petition of appeal dismissed. 

Edmund A. Hayes and Herman H. Anekstein, both of New Brunswick, for 
complainant. 

Mark Townsend, Jr., of Jersey City, for defendant. 

Lewis, Vice Chancellor. 

Alfred N. La Brecque, an insurance broker of Quincy, Mass., filed claims 
aggregating $22,927.79 for return premiums on policies of insurance issued by the 
Manufacturers’ Liability Insurance Company to his clients with Myron J. Brown, 
Edward I. Edwards, and Ernest Heppenheimer, who, on August 22, 1927, after 
the return of an order to show cause and the conclusion of the summary inquiry 
thereon, were appointed as the permanent receivers of that company. After the 
submission of oral testimony and other evidence before them with respect thereto, 
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the receivers allowed his said claims to the extent of $1,749.08 from which deter- 
mination Raymond F. Barrett, administrator of the estate of said claimant, who 
died on September 1, 1931, and Irving G. Hall, Jr., to whom said claimant, during 
his lifetime, had assigned his said claims as collateral security for an existing 
indebtedness, have both appealed to this court. 


The inflated and exaggerated nature of the claim as filed is forcefully demon- 
strated by the testimony of Leo J. O’Keefe, claimant’s office manager, which was 
adduced at the hearing before said receivers in support thereof, and from which 
it appears that the net amount due to claimant on his said claims was but the sum 
of $12,698.79, assuming that his figures and basis of computations were correct; 
as is, however, not the fact. As against this, there was produced on behalf of the 
receivers the testimony of Sadie Halpin, Bertha Kiedel, and Charles O. Truex, 
based upon and substantiated by the insurance company’s books and records, from 
all of which it convincingly appears that the gross amount due to said claimant is 
but the sum of $10,850.91 from which, however, there is to be deducted $1,496.29, 
for which no proofs of claim were ever filed; twenty per centum of the difference 
thus obtained, for commissions paid to and now to be refunded by said claimant 
thereon; and $5,761.48, due to the insurance company from the said claimant on 
his general account with it; thus leaving a net balance in favor of said claimant 
of a little less than the amount found and allowed by the receivers in their deter- 
mination. 


The credibility of none of these witnesses has been questioned, nor has the 
accuracy or integrity of the insurance company’s said books and records, kept in 
the regular and orderly course of its business and under the strict supervision of 
the banking and insurance department, in anywise here been impugned. In- view of 
the existing dispute and discrepancies between these records and those kept by 
claimant, I cannot say that the receivers were not justified in accepting this reliable 
and convincing proof in preference to the unsatisfactory character of that pro- 
duced on behalf of said claimant, or that their determination based thereon and 
iully substantiated thereby is erroneous. 


Appellants urge as a further ground for reversing the determination appealed 
from the fact that it represents unearned premiums as computed on a short rate 
instead of a pro rata basis, predicating their contention upon the theory that the 
mere appointment of a receiver for an adjudged insolvent corporation, ipso facto, 
operates as a cancellation of all of its outstanding existing contracts, and here by 
analogy the policies in question. This contention, founded upon an obviously false 
premise, is, however, wholly inapplicable to the incontrovertible facts established 
in the case at bar. The ground upon which the receivers were here appointed was 
not the insolvency of the company—no due adjudication of insolvency ever having 
been entered against it—but the mismanagement of its officers. Moreover, by the 
provisions of the amended order under which they were appointed, the receivers 
were expressly authorized and empowered, inter alia, “to conduct and to continue 
to conduct the business” of the defendant insurance company without interruption. 

{1, 2] Appellants further insist that the return premiums should have been com- 
puted on a pro rata basis even if the appointment of the receivers had not, ipso 
facto, effected a cancellation of these policies in question, because, as claimed by 
them, the cancellations were directed and made by the insurance company and not 
the holders of said policies or their representatives. There is, however, no satis- 
factory proof to support any such claim on their part. Even if, as they claim, the 
insurance company’s Massachusetts representative, R. G. Sykes, had canceled these 
policies on June 3, 1927, as of June 2d, 1927, I am unable to find any competent 
proof of his ever having been vested with authority to cancel issued and outstand- 
ing policies of insurance by reason of the mere appointment of receivers for the 
company so as to render it liable to such policyholders, under the provisions of 
said policies, for the unearned premiums on a pro rata basis. Clearly, in the 
absence of such proof, he was without authority to do so. Nor is sight to be lost 
of the fact that had he, in the first instance, possessed any such authority, it 
undoubtedly would have been terminated on June 1, 1927, when the order was 
made and entered appointing temporary receivers for said insurance company and 
at the same time enjoining and restraining the exercise of any of the company’s 
privileges or franchises, excepting through said receivers, none of whom admit- 
tedly ever authorized him to order or effect said cancellations. 
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Moreover, it was claimant alone who testified that the policies in question were 
canceled, not upon his request or order, but upon that of the said R. G. Sykes. It 
is strange indeed that claimant not only failed to produce him as a witness, but 
even failed to account for his failure to do so. Instead, claimant produced and 
offered in evidence a letter under date of June 3d, 1927, which he claims to have 
received from Mr. Sykes, and wherein the latter clearly states that he, in accord- 
ance with claimant’s request of June 2, 1927, had canceled all of the policies in 
question as of the latter date, thus lending contradiction rather than corroboration 
to claimant’s said testimony. 

In view of all of the foregoing, I am constrained to the conclusion that the 
determination here appealed from is amply supported by the better quality of the 
evidence adduced, and that it is in all respects proper and correct, by reason of 
which the petition of appeal must be dismissed, and it will so be ordered. 





